
No. 3474

CHirtmt Olourt of App^ala

J0r % J^itttlj Cdtrnttt.

©rattsrnpt of ^^rorli.

(IN TWO VOLUMES.)

JOHN TUPPELA,
Appellant,

vs.

CHICHAGOFF MINING COMPANY, a Corpora-

tion,

Appellee.

VOLUME II.

(Pages 321 to 684, Inclusive.)

Upon Appeal from the United States District Court for the

District of Alaska, Division No. 1.

FILED
Filmer Bros. Co. Print, 830 Jaclcion St., S. ApS*- 1 ^ l92[}

r. D. MONCKTON,



Digitized by the Internet Arciiive

in 2010 witii funding from

Public.Resource.org and Law.Gov

http://www.arcliive.org/details/govuscourtsca9briefs1259



No. 3474

Oltrrutt (Unnxt of ^pptnU

Jnr tiff J^tntli Olirrwtt

©ranarnpt of ^Anavh.

(IN TWO VOLUMES.)

JOHN TUPPELA,
Appellant,

vs.

CmCHAaOFF MINING COMPANY, a Corpora-

tion,

Appellee.

VOLUME II.

(Pages 321 to 684, Inclusive.)

Upon Appeal from the United States District Court for the

District of Alaska, Division No. 1.

Filmer Bros. Oo. Print, 880 Jackion St., S. F., Gal.





Chichagoff Mining Company. 321

(Testimony of H. A. Bauer.)

Q. Now, Mr. Bauer, will you state, if you know,

approximately how much money you paid on account

of locating these claims and prospecting them?

[260—217]

Mr. COBB.—We object to that as incompetent, ir-

relevant and immaterial, how much money he spent.

If he paid them a salary, that is one thing, and if he

was grubstaking them he had to pay the money. If

he can prove that he paid these parties who located

the claims a certain salary in lieu of their interest in

the claims it would be perfectly relevant and compe-

tent.

Mr. FAULKNER.—The point is this, your Honor:

It would tend to show what the original contract was,

and what his interest was. He might be prospecting

under a grubstake contract for a quarter interest,

but the amount he contributed towards that quarter

would have some bearing on what he was to get and

what the contract was.

The COURT.—The objection is overruled.

Q. State what you paid, approximately—the total.

A. The total, I think, cost over $9,000.00.

Q'. Now, Mr. Bauer, had you known John Tuppela

before this prospecting expedition of 1906, in which

these claims in controversy were located?

A. It must have been six years.

Q. Was he ever in your employ ?

A. He was.

Q. In what capacity ? A. As a miner.

Q. Where? A. Silver Bay.
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Q. Any place else ?

A. He went to work at Chichagoft' with Billy

Hanlon.

Q. Now, on what terms did you employ him?

Mr. COBB.—I object to it as immaterial.

Mr. FAULKiNER.—No, It isn't immaterial. Mr.

Tuppela testified that he had never been employed by

Mr. Bauer in his life except on contract work.

Mr. COBB.—That is an immaterial issue, if he

wants to contradict him on it. [261—218]

The COURT.—What time are you talking about

now?

Mr. FAULKNER.—Before the location of these

claims.

The COURT.—Do you offer that as shomng it was

the same employment?

Mr. FAULKNER.—Yes, the same employment.

The COURT.—The objection is overruled.

Q. On what terms did you employ him ?

A. By the day; paying him wages by the day.

Mr. COBB.—I move to strike it out as not re-

sponsive, and immaterial. It is on another contract

—on another employment, before this grubstake con-

tract was ever spoken of.

The COURT.—Motion denied.

Q. Did that employment continue up to the time

of the location of the claims in controversy ?

A. I think so.

Q. Now, Mr. Bauer, state, if you know, how you

paid him.

A. Why, Mr. Hanlon paid him mostly, and I paid
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him individually some money.

Q'. How—in cash?

A. Well, some in cash and some checks.

Q. I hand you here a check and ask you if that is

one of the payments you made to him.

A. Yes, that is a check that I paid Mr. Tuppela.

Judge WINN.—We object to it, if your Honor

please, unless it is pertaining to any payments that

were made concerning this grubstake contract.

Mr. FAULKNER.—Tends to show their relations

up to the time of

—

Judge WINN.—Pertaining to some other con-

tract.

The COURT.—Well, the only probative force that

these would have, Mr. Faulkner, would be as corrob-

orating that John Tuppela was in his employ on

January 6th, 1906.

Mr. FAULKNER.—Working by the day,—it

would tend to contradict Mr. Tuppela.

The COURT.—Mr. Bauer has already sworn to

that. The importance of the testimony is whether

or not that employment continued. [262—219]

Mr. FAULKNER.—Yes, that is it.

Judge WINN.—Mr. Tuppela did not deny that he

was paid for the services. Mr. Faulkner said it was

to contradict Mr. Tuppela about his being paid for

the services. Mr. Tuppela did not deny that. He
said he was paid for the services on contract by Mr.

Bauer, so what issue does this disprove?

Mr. FAULKNER.—He said he never in his life

had been paid except by contract. The check shows
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on its face. I also want to introduce the indorse-

ment. Mr. Cobb has been talking about Tuppela not

being able to write at that time.

Mr. COBB.—We never said he couldn't write his

name.

The COUET.—I cannot see what good it can do

nor what harm it can do.

Mr. COBB.—If your Honor please, that is not ad-

missible for any purpose. There are certain endorse-

ments on the check, and they want to get it in evi-

dently for the purpose, if for any purpose, of con-

tradicting the plaintiff upon an immaterial issue.

Mr. FAULKNER.—It is not an immaterial issue

at all.

Mr. COBB.—It doesn't make any difference

whether he was in his employ working for daily

wages or under contract. He said he worked for him

on contract and for daily wages. There is an en-

dorsement on that that the plaintiff, as the testimony

now stands, could not read.

The COURT.—Then it cannot hurt you.

Mr. COBB.—The point that I am making is that

it is incompetent, immaterial, and improper testi-

mony to go before the Court and jury.

The COURT.—The objection is overruled, but I

won't go very far into the matter because I do not

think it proves or disproves very much.

Mr. COBB.—We except.

^Whereupon said check was received in evidence

and marked Defendant's Exhibit No. 4.)

Mr. FAULKNER.—That is all. [263—220]



Chichagoff Mining Company. 326

(Testimony of H. A. Bauer.)

Cross-examination.

(By Mr. COBB.)

Q. Now, Mr. Bauer, how long have you resided at

Sitka?

A. I have been there the last time nine years.

Q. The last 35 years?

A. Off and on about 35 years.

Q. And along in 1905 and '06 you were having a

lot of work done, you say, on the Silver Bay prop-

erty?

A. I had some work done, yes, sir ; I think in 1905

there w^as contract work running out there, and Mr.

Tuppela was one of the contractors, and Charley

Peterson.

Q'. Now, you stated a moment ago that you had

paid out about $9,000 on this Over-the-hill claim, did

I so understand you?

A. No, sir, not on the Over-the-hill claim alone, but

on other claims that were over there.

Q. What other claims were they ?

A. Well, there was the

Q. Was the Aurated one of them?

A. I think so ; the Aurated and the Mystery.

Q'. The Cablegram?

A. I think it was, yes—the Cablegram.

Q. And the Authentic?

A. The Authentic, and on the Pacific, I think.

Q. On the Pacific, too. The Pacific was located

later than these others ?

A. I think it was, yes.
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Q. Now, just state again your exact agreement

with Mr. Hanlon.

A. The agreement I had with him was to go there

and locate the claims in my name, and I was to pay

him a regular salary.

Q. And all the claims located were to be yours ?

A. That is the way I understood at the time, when

he went out.

Q'. Did you ever see the location notices later?

A. I don't think I saw them until 1907. [264—

221]

Q. Didn't you see them in 1906, when you came up ?

A. I don't believe so—I don't recall it.

Q. Didn't you see the location notices before you

went over to look at the claims in 1906 ?

A. I don't believe I did.

Q. You don't believe you did?

A. No, I don't believe I did; I am pretty sure.

Q. You didn't ask Mr. Hanlon to show you the

location notices of the claims that he was supposed to

locate for you on a salary from you—on wages from

you?

A. He mentioned the names to me, yes.

Q. He mentioned the names. Did he give you the

location certificates to record ?

A. I don't remember as he did—I carrot recollect

whether he did or not.

Q. You cannot recall whether he gave you the cer-

tificates of location to record ?

A. I don't believe he did—I don't remember.
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Q. Did he tell you,—^he was acting, I believe, as

your agent ?

A. Yes, sir ; he was acting as my agent.

Q. As your agent, with full authority to represent

you?

A. No, not full authority any more tiian the loca-

tion of claims and the hiring of men—that is as far

as he could go.

Q. Now, what did he tell you when you got back

there about the location of these five claims, the Over-

the-hill, the Mystery, the Aurated, the Authentic and

the Cablegram?

A. He told me he had located one claim in my
name, and that there were others that were located

in, I think, Peterson and Tuppela and Hanlon as

part locators ; but this one claim he mentioned at the

time was one he had located in my name exclusively.

Q. He told you distinctly that that claim was

yours—nobody else had any interest in it ?

A. As I understood it, yes ; that is the way I un-

derstood it. [265—222]

Q. That is what he told you ?

A. I understood it that way
;
yes, sir,

Q. Now, you understood it. I am asking you,

not what you understood, but did Hanlon tell you

thati A. He told me, yes.

Q. Yes, he told you that. Where was it he told

you that? A. In Sitka.

Q. Whereabouts in Sitka?

A. I couldn't mention the place exactly where it

was.
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Q. Couldn't mention the place exactly?

A. I don't remember the exact place.

Q. When was it he told you that ?

A. That is when I arrived there; about the time

I arrived.

Q. What time was that ?

A. I think that was sometime in October,—about

the first of November, I believe.

Q. Of what year? A. 1906.

Q, 1906. Did you go out there that year to look at

the claims ?

A. I don't remember—I don't think I did.

Q. You don't remember?

A. I don't think I went out that year—I hardly

remember.

Q. Don't you know that John Tuppela went over

there and went up on the hill and showed you the

Over-the-hill claim?

A. I never had John show me—^Mr. Hanlon did.

Q. I am asking you if John Tuppela didn't.

A. He may have been along.

Q. Will you let me get this perfectly straight, now.

You claim that Hanlon was employed to prospect and

locate claims for you, and that he employed for you

John Tuppela and Charley Peterson to go out on that

trip, and you paid them—is that right ?

A. No ; I employed Billy to go out there, and Mr.

Hanlon employed these two parties. [266—^223]

Q. I say he employed them for you, as your agent ?

A. That I don't know—I don't think he did—^he

employed them to work.
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Q. He employed them to work ?

A. He didn 't employ those fellows as my agent.

Q. I am not saying that he employed them as your

agent, but Billy Hanlon, as your agent, employed for

you John Tuppela and Charley Peterson to go out

and help prospect for you, is that it?

A. I understood Billy told me he hired them to

work, not to prospect.

Q. Billy was to do the prospecting ?

A. Billy was to do the prospecting.

Q. And they were to do the work—you say that is

what Billy told you. What work did he hire them

to do when they went over there in March, 1906 ?

A. Well, to do work on different claims there, I

suppose.

Q. Had any claims been located at that time, of

these five ?

A. I don't know anything about that.

Q. Now, what work did he tell you that he hired

them to do? A. Well, I don't remember.

Q. You don't remember that?

A. I don 't remember what he told me.

Q. When did you first find out,—I believe you

stated that you paid Billy Hanlon for his services on

the trip and that you paid John Tuppela and Charley

Peterson, is that right ? A. I suppose I paid them.

Q. Do you know whether you paid them or not ?

A. I know I paid it.

Q. To whom? A. Paid them all off.

Q. Did you pay John Tuppela ? A. Yes, sir.

Q. When? [267—224]
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A. At different times.

Q. When did you pay him for the work that he did

in March and April, 1906, in helping locate the Over-

the-hill, the Cablegram, the Authentic, the Aurated

and the Mystery,—^when did you pay him for that,

Mr. Bauer?

A. I cannot recall the different dates.

Q. Did you pay him at different dates or one date?

A. No, I paid him at different times personally,

and Billy Hanlon, I believe, paid him some also.

Mr. COBB.—I ask that the belief of this witness

be stricken, and that he confines himself to what he

knows.

The COURT.—Not your belief.

A. I paid him.

Q. When did you pay him?

A. I told you I don't remember the dates.

Q. Don't remember the dates? A. No.

Q. Was it paid on more than two dates ?

A. I presume so.

Q. Do you know so?

A. I think so, yes.

Q. You think so—do you know so ?

A. Well, it was so long ago I couldn't recall the

different dates I paid him. I have some memoranda

on that, I think.

Q. Where is that memorandima ?

A. I think Mr. Faulkner has some that I paid in-

dividually—I think Mr. Faulkner has the memoran-

dum that I paid John personally at different dates,

that I paid personally, and the amounts and different
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dates that Mr. Hanlon paid them I have no record of.

Q. Do you know anything about that personally,

of your own knowledge ? A. I do, yes, sir.

Q. Did you see him do it? [268—225]

A. Oh, you mean what Mr. Hanlon paid there ?

Q. Yes, do you know anything about that except

what Mr. Hanlon told you about what Mr. Hanlon

paid him ?

A. I don 't recall the amounts that he paid him, but

he is supposed to have had receipts from these par-

ties that have since been lost by destruction of papers

that were left in Mr. Mills ' store, and were destroyed

by Mr. Mills just about two months prior to the first

time Mr. Faulkner come over to see me.

Judge WINN.—Now, we move to strike out the

supposition of the witness. He said Mr. Hanlon was

supposed to have receipts—that is not an answer to

the question. He never saw it himself and don't

know it himself.

The COURT.—What do you want to strike it out

for? On accoimt of the effect it might have on the

Court in passing on the question ?

Judge WINN.—No, but I would like to have the

witness answer the questions positively, and not give

his suppositions and beliefs.

The COURT.—Let us get along with this case,

gentlemen.

Q. (By Mr. COBB.) What amount did you pay

Mr. Tuppela personally for his work done in March

and April, 1906?

A. I think it was in the neighborhood of about—

I
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don't recall that exactly. I think I have a memo-

randum—Mr. Faulkner has a memorandum, I think,

of some payments I made him ; I cannot recall exactly

—I think it is over $100—$185 in all, I think, as near

as I can figure out.

Q. What did you figure it out from?

A. Memoranda I have.

Q. Where are those memoranda?

A. In my pocket.

Q. Let us see them.

A. Could I have that memorandum, Mr. Faulkner?

Mr. FAULKNER.—Yes.
The WITNESS.—I have all but one check that

I paid him—I have no record of that—^that was lost

undoubtedly. November 18, 1906, I paid him $5.00.

[269—226]

Q. Let me see that.

A. You will find them right there.

Q. When did you make up that memorandum ?

A. I made them up since I came here.

Mr. COBB.—I object to the witness testifying

from memorandum he made up since he came here.

The WITNESS.—Here are the originals.

Mr. COBB.—Let us see those.

The WITNESS.—There is so much other stuff in

here it would be hard to find.

Mr. FAULKNER.—I think the law is that a wit-

ness may testify from any memorandum that he hap-

pens to have. It is a matter within the discretion of

the Court.
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The COURT.—Have you the original memoran-

dum?
The WITNESS.—These are those.

The COURT.—Give them to Mr. Cobb and let him

figure them himself. Is the paper that you first had

in your hand a result of your examination of the or-

iginal memorandum that you have ?

The WITNESS.—Yes, the result of the original

memorandum in this book that I have in my pocket.

The COURT.—When did you examine the original

memorandum ?

A. Why I have examined that since I came over

here.

The COURT.—And made up what you on that

white sheet from the books you have there ?

The WITNESS.—Yes, sir.

The COURT.—Is it correct—correctly taken off?

The WITNESS.—Yes, sir, I believe so; I checked

it over.

The COURT.—I think the witness may testify

from the written sheet provided he hands the or-

iginal books to the other side.

Mr. COBB.—We have no objection to that.

The COURT.—If there is anything of a private

nature in there

—

The WITNESS.—There is nothing to amount to

anything. There would not be anything that I

would mind having them see. The only [270—227]

trouble is here we have to go along in this book here

sometimes. I didn't put the year down only in

places, and you would have to keep going, you know.
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The COURT.—Can you take the memorandum

that you have there, the large white sheet that you

say was made up from the other books—can you take

that and show where the items can be found in the

old books ?

A. These are the only memorandum books there

are.

The COURT.—Can you take the memorandum you

have there and show where the items are in the old

books ? A. Oh, yes.

The COURT.—Very well, with that understanding

he will be allowed to testify from the sheets. You
can ask him where it is in the books and have him

show you.

The WITNESS.—It would be pretty hard for you

to find these things. There are two different books

here, and one from another.

Q. (By Mr. COBB.) Are they copied the same

dates ?

A. The dates would all correspond—different

years.

Q. Was the memorandum in those books kept dur-

ing the same period of time ?

A. I can give you the period of time — this was

from November 18, 1906, to August 17, 1907.

Q. Now, do you mean to tell the Court and jury

that this $185 that 3^ou say you paid to John Tuppela

for going out with Billy Hanlon in March and April

1906, wasn't paid until between the period of Novem-

ber 18, 1906, and August, 1907?

A. I wasn't there.
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Q. You were not there at any time during that per-

iod?

A. I was there—let's see,—February, 1906—

I

didn 't get back until the first of November, 1906, and

then I left—they were out there at the time, I sup-

pose I don't know where they were then.

Q. Did you make old John Tuppela wait for his

wages that he had earned in March and April, 1906,

make him wait until November [271—228] for

any part of his pay ?

A. Oh, no, not at all.

Q. When was the first time you paid him anything

on that?

A. This here money that I paid him is what I paid

him personally. What Mr. Hanlon paid him, I have

no record of what he paid them.

Q. Did Mr. Hanlon settle up with him ?

A. I suppose he did.

Q. What were paying him for then if he had paid

him?

A. I don 't know—he came and asked me for money
occasionally.

Q. Ever ask you for money that you didn't owe

him?

A. I don't know—I think I paid him money that I

didn 't owe him several times.

Q. What did you do it for?

A. I didn't know^ any better.

Q. The question I want you to answer now is be-

tween November, 1906, and August, 1907, the dates

in that memorandum-book, do you claim you paid
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John Tuppela one cent for work that he did in March

and April, 1906?

A. I suppose that is what most of that is for—

I

don't know—it may not be, but still I think it was

part of it.

Q. Do you know w^hat it was?

A. I couldn't positively state, no—^that I couldn't

say positively.

Q. Where did you get the figures $185 for his

March and April work?

A. I presumed Mr. Hanlon settled with him.

Q. I am not asking you what you presumed Mr.

Hanlon did. You told this jury you paid him $185

for his work in March and April, 1906,—^where did

you get that from ?

Mr. FAULKNER.—I don't think the witness said

that.

The WITNESS.—I never said that.

Q. What did you pay him for those two months,

then?

A. I told you that was for some work he did out

there. What the nature of the work was I don't

know.

Q. You don't know anything about it?

A. No, sir. [272—229]

Q. Personally you didn't pay anything to him un-

til November, 1906 ?

A. Not until I come up here next ; I arrived about

the first of November, I think it was.

Q. Now, then, when did you first find out that on

this trip in March, 1906, in which you say three men,
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Hanlon, Tuppela and Charley Peterson were work-

ing for wages to be paid by you,—when did you first

find out that the names of these men had been placed

upon four of those claims ?

A. That is when I arrived up here.

Q. When you arrived up here? A. Yes.

Q. And you still went on and paid them their

wages, is that right ?

A. I believe Mr. Hanlon had all the arrangements

made with them at the time—I don't recall any of

the circumstances.

Q. That isn't the question Mr. Bauer. I asked

you if you mean to tell this jury that after these men
were hired to go out there on that trip, and they went

out there and Tuppela and Charley Peterson got two

claims for themselves and a half interest in two other

claims, and they were eating your grub, as you say,

that you still paid them wages ? A. I did.

Q. Made no objection to their interest in these

other four claims?

A. Oh, yes, I believe I did make an objection to it

—

I don't recall the circumstances now.

Q. You just let it go %

A. I let it go, yes.

Q. Did you claim any interest in the two claims,

the Aurated and the Authentic, that were located in

the name of Charley Peterson and John Tuppela ?

A. I didn't claim any interest—I supposed I would

have an interest in the amount of money I had spent

on those claims.

Q. Didn't vou have an interest in those as a loca-
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tor? A. I don't think so. [273—230]

Q. You didn't think you had an interest in them

as a locator ? A. No.

Q. Those two claims belonged altogether to Tup-

pela and Peterson?

A. I was supposed to have had a half interest in

those because I paid a good deal of money out on

them—paid their wages and furnished their grub,

Q. But neither one of them had any interest in the

Over-the-hill ? A. Not that I know of, no.

Q. And never did have any interest in it ?

A. In the what ?

Q. In the Over-the-hill? A. No.

Q. Then there was between you and Hanlon after

the strike at Chichagoff w^as made—that was in 1905,

wasn't it? A. I believe so, yes.

Q. After the strike at Chichagoff was made and be-

fore the Over-the-hill, the Aurated, the Authentic,

the Cablegram and the Mystery were located, there

was no arrangement between you and Billy Hanlon

except that he was to go out as your employee and

locate claims for you, for your sole benefit—that

was the only arrangement you had with him?

A. I don't quite get your idea there.

Q. Do you understand the question ?

A. I didn't have any understanding with Mr.

Hanlon to go out until after—about some time in

November, when he first wrote me about it, and when

I came up I made this arrangement. That arrange-

ment was in the latter part of December, 1905.

Q. And that arrangement was made in the latter
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part of December, 1905, and it was that he was to go

out on wages, and hire such men for you, at your ex-

pense, as he saw fit, and prospect and locate claims

for you,—that was the arrangement ? A. Yes, sir.

Q. And you were to furnish the grub for him %

A. Well, I didn't mention anything about any in-

terest at all— [274—231] no interest mentioned.

Q. Answer my questions. You were to furnish the

grub for him and any other employees? A. Yes.

Q. No arrangement made about their having any

interest in it all? A. No, not at all.

Q. Mr. Bauer, were you a witness in the case of

Hanlon against the Chichagoff Mining Company,

tried here last spring? A. I was.

Q. Brought over by the Chichagoff Mining Com-

pany? A. I was.

Q. On your examination as a witness in that case,

after Mr. Faulkner examiner you a while, do you re-

member the Court asking you some questions—Judge

Jennings ?

A. I presume that he did, yes.

Q. Do you remember it ? A. I do not.

Q. Didn't the Judge ask you this question:

**When Mr, Hanlon went out to locate the claims, did

you or did you not,—I am not talking about any par-

ticular claims, but when he went out to locate some

claims there, did you or did you not have any agree-

ment with him by which he was to do certain things

and you were to do certain things"? Do you re-

member that question being asked you ?

A. I believe so, yes.
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Q. And you answered it, ''I did, yes."

A. I think so, yes.

Q. And did he ask you this question: ''What was

that agreement"? Do you remember that question?

A. I believe I do, yes.

Q. "A. He was to do the locating and work, and I

was to fuinish the money." Did you answer it that

way?

A. I think so. [275—232]

Q. "When was that agreement made?" Remem-

ber being asked that? A. I think I do.

Q. *'A. Just after the strike was made at Chi-

chagoff." Did you so answer?

A. I think I did.

Q. He then asked you this question: "After the

strike was made but before any of these claims were

located, is that it?" And your answer was, "Yes,

sir.
'

' Did you so testify ?

A. Just read that over again.

Q. The judge asked you this question :

'

' After the

strike was made but before any of these claims were

located?" And you answered, "Yes, sir."

A. I probably did not exactly understand that

question at the time, you know.

Q. Did you so testify?

A. I think I did, yes, sir.

Q. And then was this question asked you: "About

when was it?" And you answered, "That was

about"—then you paused—"I think June, 1906."

Did you so testify?

A. I might have testified to that. I wasn't
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familiar with the dates, or anything of that kind, you

know—it was so long ago.

Q. Was this question asked you then by the Judge

:

''Now, what claims did he locate under that agree-

ment?" Do you remember that question?

A. I think so, yes, sir.

Q. And your answer was :

'

' He located the Golden

Wedge, that is the placer, the Over-the-Hill claim,

I think was one, and I think the Porphyry, and one

other, I don't remember exactly what the name of it

was." Did you so testify?

A. I think so, yes.

Q. And then the Judge asked you: "Q. The

Golden Wedge placer?" And you answered, "Yes,

sir." Did you so testify?

A. I think so, yes. [276—233]

Q. And the next question was: "Now, then, did

you have any agreement with him about relocating

the Golden Wedge Placer claim as a quartz claim?

And your answer was, "I did, yes, sir." Did you

so testify?

A. I think so, yes, sir.

Q. "When was that agreement made?" And
your answer was, "I think that was—I don't remem-

ber exactly the dates, you know Judge." Did you

so testify? A. Yes, sir.

Q. Then the judge said "About?" And you said,

"Oh, it was after I came up here—the dates I

couldn't positively state—this was so long ago."

Did you so testify ? A. I did.

Q. "Was that agreement in writing? I am talk-
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ing about the agreement, not correspondence. Was
that agreement in writing, or was it oral?" And

you testified, ''The agreement was oral." Is that

right? A. I think so, yes, sir.

Q. "What was it?" And you said, "It was to re-

locate that claim.
'

' Did you so testify ?

A. I think so.

Q. "For whom?" And you answered, "For him-

self and myself." Is that correct?

Mr. FAULKNER.—We object to all that line of

testimony as not proper cross-examination. He was

talking about the Golden Wedge placer claim, lo-

cated in 1907.

Mr. COBB.—Oh, no, he said it was located under

this agreement in 1906, and relocated as a quartz

claim.

Q. (By Mr. COBB.) Did you so testify?

Mr. FAULKNER.—We object again to that ques-

tion, and to any other questions on this line.

The COURT.—He may answer.

Q. That was your testimony, was it?

A. Yes. [277—234]

Q. Now, we will come back to this $9,000 proposi-

tion—you claim you spent that on the Over-the-Hill

claim ?

A. Oh, no; oh, no, not that much; the actual

amount I spent on the Over-the-Hill I couldn't state

positively.

Q. Did you have put on record a proof of labor

on that claim? A. I don't think I did,

Q. You never saw one put of record on it, did you ?
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A. I don't believe I ever looked up the records to

see who put them on.

Q. Didn't know whether they were put on or not,

did you?

A. Not positivel}^—I never looked up the records.

Q. Didn't do that from 1907 up to this date, and

you never paid any attention to whether it was pre-

served or not?

A. I never looked up the records. As long as I

was positive the work had been done it wasn't my
custom to look up the records.

Q. Why were you positive it had been done?

A. Because I paid for it.

Q. Whom did you pay? A. Hanlon.

Q'. When?
A. Various times—di:fferent times.

Q. Did you pay for it in 1907 ? A. Yes, sir.

Q'. When?
A. I am not certain of the date.

Q. What did you pay him? A. Money.

Q: How much?

A. I don't know the exact amount.

Q. You don't know the exact amount—do you

know where you paid it? A. Sitka, Alaska.

Q. What date?

A. These payments were principally made
through W. P. Mills Company at Sitka. [278—

235]

Q. What is that you are now looking at ?

A. It is a memorandum of expenditures for 1907.

Q'. When did you make that up ?
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A. This was made out in 1907.

Q. Who by 1 A. Made out by myself.

Q. Made out in 1907?

A. It is a memorandum

—

Q. Is there anything on there for the assessment

work for 1907 on the Over-the-Hill ?

A. I think so.

Q. Whereabouts ? Show it to me.

A. Well, it is different items paid in checks, etc.

They don't state—^most of these items were taken

from the account of Mr. Mills in the store so it would

be pretty hard to segregate that. All the checks and

everything have been destroyed. He burned them

up so it is pretty hard to get the originals. Here

Is an original sheet—this is 1908, charged to me

—

part of a sheet that I happened to recover there

—

the other I couldn't find.

Q. During that period, Mr. Bauer, you were driv-

ing a big tunnel and developing the Silver Bay prop-

erties, weren't you?

A. This memorandum hasn't anything to do with

the Silver Bay property.

Q. I am not asking you that. I am asking you if

you were doing that?

A. Not at that time, no.

Q. When did you stop that?

A. I think some time in 1906.

Q. After that were you doing anything with any

other properties besides the claims that were lo-

cated by Hanlon, Tuppela and Peterson?

A. Not to amount to any great

—
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Q. Not to amount to anything? [279—236]

A. Not to amount to much, no, sir.

Q. Do you claim to this Court and jury that all of

this money shown here was expended on those

claims ?

A. Which claims do you have reference to—Chi-

chagoff claims?

Q. Yes.

A. I think all of it has been expended on those.

Q. Think all of it was? A. Yes.

Q. What I am getting at is this, what items on

there anywhere did you pay to Tuppela or pay to

anybody for the assessment work on the Over-the-

hill claim for the year 1907 ?

A. What time—I don't remember when they did

the work in 1907, what time of the year they did that

work.

Q. You claim it was your claim?

A. I know, but I don't think I was here—yes, I

was too ; I was here in 1907.

Q. When and where on there did you pay any-

thing to anybody for the assessment w^ork on the

Over-the-hill claim?

A. I think Mr. Tuppela got some money out of

it, and I think Mr. Knute Knutson, and I think

Charley , and some of these others—I don't re-

member exactly who worked there at the time. Mr.

Hanlon had charge at the time and he could tell you

more about it.

Q. You cannot, then, point out a single item on

that list that you made there of your expenditures
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over here for the purpose of testifying in this case,

as to a single cent that was paid out for assessment

work in 1907, can you ?

A. I think most of it was paid on those claims,

and the Over-the-hill claim.

Q. Mr. Bauer, I am asking you particularly about

the assessment work. Can you point a single dollar

on the list there that was paid for assessment work

there when Tuppela said that he did the work?

[280—237]

A. Mr. Tuppela is on this list here for some few

items.

Q. That is what I want to get at.

A. There is on July 5th, Mr. Mills paid by check

to Mr. Tuppela $50.00; August 6th, Mr. Tuppela

$10.00; August 17th, Mr. Tuppela, by check $10.00;

and then on December 21st. Mr. Mills paid checks

that were issued on him at that time, "paid by W. P.

Mills to men, $222.00."

Q. What^men?
A. Well, Mr. Tuppela, Charley Peterson and

BiUy-
Q. Do you know that Tuppela got one cent of that

$222? A. I suppose he did.

Q'. Do you know it?

A. I haven't checks here to prove it by; all the

records have been lost—I couldn't produce any evi-

dence on that.

Q. So you don't know whether he got one cent of

that or not?

A. I am pretty positive that he did.
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Q. You are positive of it? A. I think so, yes.

Q. What makes you positive of it?

A. Because he would certainly let me know, if I

owed him the money, that I hadn't paid him.

Q. Did you pay him anything on the assessment

work in 1908?

A. Mr. Hanlon settled with him for that year.

Q. Did you pay it? A. Personally, no.

Q. How do you know Mr. Hanlon paid it ?

A. I turned the money over to Hanlon to pay that.

Q. Do you know whether Hanlon paid him or not ?

A. I couldn 't swear that he did, but he told me he

did.

Q. When did you turn the money over to Han-

lon?

A. I turned the money over to him on the 8th day

of January, 1908.

Q. Did you tell him at that time to pay John

Tuppela for the assessment work for the year 1908 ?

[281—238]

A. I did—not pay to John Tuppela, but to pay

whoever did the w^ork.

Q'. You turned it over to him on January 8th?

A. Yes, sir.

Q. Trusted Billy Hanlon with that money, and

you knew the work couldn't be done until June, did

you?

A. I think that is right, yes—June or March.

Q. Isn't it a fact that you paid Tuppela $50 per-

sonally for your part of the assessment work on the

Over-the-hill claim for 1908, and didn't you so tes-
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tify in your deposition in this case"? A. 1908?

Q. Yes, and that is all you paid him that year. I

am asking you about your testimony.

A. I testified July 5, 1907, I paid him $50, yes.

Q. And didn't you testify that was for the assess-

ment work on the Over-the-hill, and that was all you

paid him for that particular work?

A. I don't remember.

Q. You don't remember? A. No, sir.

Q. If you did so testify was it true %

A. What do you mean?

Q. I say if you did so testify is it true ?

A. Certainly; if I testified that way it would be

true.

Q. Now, then, did you pay any of the assessment

work for 1909?

A. Certainly did, through Mr. Hanlon. Mr. Han-

Ion was looking after it for me.

Q. Mr. Hanlon was looking after it all that time ?

A. Yes, sir; I didn't come up here in 1909—I was

in Seattle.

Q. Did you see that Mr. Hanlon put the proofs of

labor of record ? A. No.

Q. Do you know of your own knowledge that Mr.

Hanlon did the work and paid for it with your

money? [282—239]

A. He told me he did.

Q. That is all you know about it. When did he

tell you that?

A. I think by letter, I am not certain.

Q. Have you got the letter?
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A. That I don't know—I couldn't say.

Q. You don't know? A. No.

Q. Did you pay anything on the assessment work

for the year 1910? A. Yes, sir.

Q. To whom ?

A. Billy Hanlon was out there at the time, and I

sent out—I think this expenditure was made—Mr.

Hanlon told me at the time that he had the work done

on the Over-the-hill, and I bought a lot of stuff to do

the work there on the beach, on the Pacific claim at

that time.

Q. I am asking you about your ovm. knowledge,

and ask the Court to exclude what Mr. Hanlon told

you.

A. Why, I was here in 1910 so I can produce the

bills for all the stuff that was taken out there in 1910.

The provisions alone and stuff that I took out

amounted to $212.95, and a few other little items

—

don't amount to anything. There are the original

bills of Mr. Mills.

Q. I am not asking you about your bills with Mr.

Mills for all kinds of things. I am asking you about

the assessment work for 1910. Did you pay any

money to Tuppela or anybody else for the assess-

ment work on the claim, the Over-the-hill claim for

the year 1910?

A. I did—settled up with Mr. Hanlon.

Q. You settled up with Mr. Hanlon?

A. Yes, settled up with him—I didn't recognize

anybody else.

Q. When and where did you pay Mr. Hanlon for
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his work on the Over-the-hill for that year ?

A. In Sitka and Chichagoff.

Q. Whereabouts in Sitka? [283—240]

A. I couldn't positively state.

Q. What date? A. That I don't remember.

Q. Have no memorandum of it to show?

A. No, I have no memorandum.

Q. And no memorandum of how much money you

paid?

A. I don't know—I will see whether I have the

memorandum here. Oh, yes, on July 26, 1909'

—

Q. What are you testifying from there?

A. I am testifying from a memorandima of some

money that was advanced to Mr. Hanlon by a man
by the name of John Clements.

Q. When was that memorandum made ?

A. This was taken from some original papers, I

believe.

Q. Where are the original papers?

A. I don't know where they are. I think Mr.

Faulkner has some of them.

Mr. FAULKNER.—Here they are, right here.

Q. Did you do any work on the Over-the-hill claim

for the year 1911? Can you answer without your

memorandum made up since you have been over

here?

A. I can, yes, sir, to a certain extent.

Q. Well, did you do any work on the Over-the-hill

claim for the year 1911 ?

A. Mr. Hanlon looked after that for me.

Q. He did that? A. Yes, sir.
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Q. Mr. Han Ion and Mr. Tuppela published a

notice of forfeiture against you, didn't they, in the

year 1912?

A. I read it, yes—I read it in the Juneau paper.

Q. This agent of yours and this former employee

of yours in 1912 advertised you out of that claim as

a co-owner, you say ?

A. I don't know as Mr. Hanlon did; I know Mr.

Tuppela was a party to it—I don't know whether

Mr. Hanlon signed it or not. [284—241]

Q. Mr. Hanlon 's name appeared to the notice as it

was published, didn't it?

A. I don't know whether it did or not—I am not

certain.

Q. It was read here.

A. I think it must have been to it—it was read so

—I suppose it was.

Q. After that you lost all track of the claim, didn't

you?

A. I don't think so, no; why should I?

Q. Mr. Bauer, you testified in a deposition over at

Sitka on the 6th day of last September, didn't you,

in this case—in a deposition taken by me ?

A. I did, yes, sir.

Q. Didn't you testify in that deposition, in answer

to my question, that after you were advertised out

you lost all track of the claim ?

A. I did, to a certain extent, you know.

Q. That isn't the question—didn't you so testify?

A. I might have lost track as to the dates and the

amount of work.
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Q. Didn't you state just as I have stated, that you

lost all track of the claim ?

A. I might have stated it that way, yes.

Q. That is the only question I want you to answer.

You lost all track of the claim, is that true ?

A. It is true as far as it went at the time—as far

as my memory goes.

Q. How many times were you ever on the Over-

the-hill claim? A. Two or three times, I think.

Q. Two or three times ?

A. I think it was three times I was up there.

,Q. Three times ? A. Yes, sir.

Q. That was all?

A. Yes, that was all. [285—242]

Q. How long did you stay on it the first time ?

A. Probably an hour or so, I suppose.

Q. When was that? A. 1907, I believe.

Q. Wasn't it 1906?

A. I don't remember—1906.

Q. You don't remember anything about it—it

might have been 1906, might it not ?

A. I am not quite certain about the dates, whether

I was up there that time or not.

Q. If Tuppela testifies that he took you up there

in 1906, when when you came up from Seattle, he

may be right about it as far as your recollection

goes?

A. I don't think Mr. Tuppela ever took me up

there.

Q. That is the time you saw it ?

A. He might have been with me. It is impossible
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to see a claim with snow about two or three feet deep,

in the middle of winter.

Q. Was that the condition you saw it in the first

time?

A. I wasn't there during the winter—I was there

in the summer.

Q. What summer—that is what I want to get at?

A. 1907.

Q. Was that the first time you were ever on the

claim ?

A. I think that was the first time I was up there,

yes, sir.

Q. When was the next time?

A. I think that same year, probably a month or so

afterwards.

Q. When was the third time ?

A. I think that was in 1910—I think.

Q. 1910. What time was it you were up there in

1910 ? A. The fall of the year, some time.

Q. And that was the last time you were ever on the

claim?

A. That was the last time I was up there, yes, sir.

Q. Now, you also testified in this deposition in re-

gard to the assessment work for the years 1909, 1910

and 1911, didn't you ? [286—243]

A. I did, yes.

Q. Didn't you state, at that time, in response to

my questions, that you didn't remember an5rfching

about paying money each of those years ?

A. I didn't remember it at that time.

Q. That is the only answer you can give?
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A. That was all I could give at the time, yes, sir.

Q. What has refreshed your memory since ?

A. By looking up my records.

Q. What records have refreshed your memory?

A. Looking up books of Mr. Mills, and other books

that I had.

Q. What did you find on there that refreshed your

memory that you had paid the assessment work for

those years?

A. By the different items on those books, the checks

he had charged me with, and so forth.

Q. How did that refresh your memory ?

A. Simply because I paid them.

Q. Have you got anything there that refreshes

your memoiy?

A. Here is one letter dated December 14th, 1909.

Q. Let me see it. That is a letter to Mr. Hirst?

A. Yes.

Q. Got that letter in December, 1909

—

A. I wasn't here. I didn't arrive in Sitka until

the 27th, I think,—27th of August, 1910, and this is

WTitten December 14, 1909.

Mr. FAULKNER.—Just go ahead and explain

that. Mr. Cobb asked you the question.

Mr. COBB.—I have got the witness now. You
may re-examine him.

Q. Did that letter refresh your memory as to any

money that you paid anybody for the assessment

work for the year 1909 ? A. Yes, sir.

Q. How did it refresh it ?

A. Well they charged up a good deal of stuff to



Chichagoff Mining Company. 355

(Testimony of H. A. Bauer.)

me, the same as Mr. Mills store—they would go in

and have a lot of stuff [287—244] charged to them

individually—not to me, but to themselves, for dif-

ferent years, you know—different times, which, of

course, I made good.

Q. Now, I want you to explain how this refreshed

your memory that you paid the assessment work ?

A. Simply because I paid the bill afterwards.

Here is another proposition

—

A. Wait a minute. This is a letter written De-

cember 14, 1909, from the Elk's Club, Seattle, to Mr.

Bernard Hirst, Sitka, Alaska. "Please deliver to

Mr. William R. Hanion such provisions as he may
require for his subsistence, for the benefit of my
mining mining properties, and I will pay you upon

my arrival shortly, and oblige, H. A. Bauer. '

' How
did that refresh your memory that for the year 1909

you paid anything for the assessment work?

A. I don't know—I refreshed my memory about

that, because I had to pay for all that he got, didn't I?

Q. I don't know whether you did or not.

A. Here is another letter that might refresh my
memory a little.

Mr. FAULKNER.—Explain that if it is in answer

to his question.

Q. (By Mr. COBB.) This is a letter you wrote«

A. To Mr. Hanlon.

Q. This Copper Queen property you refer to here,

he was doing work on ?

A. That was at Silver Bay—assessment work he

was doing.
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Q. How many claims did you have out there ?

A. Just one.

Q. Just one? A. Just that Copper Queen, yes.

<}. Who did the assessment work on it that time ?

A. I think Knute Knutson.

Q. You are sure of that?

A. I think so—I am pretty positive of it. Be-

tween July 26, 1909, and August 1, 1910, Mr. John

Clements of Sitka advanced Mr. Hanlon $310 for the

Chichagoff.—[288—245]

Q. What are you testifying from? I am not ask-

ing you any questions, and I don't want you to volun-

teer any information. Is that the same paper you

have made up since you have been here ?

A. Part of it, yes.

Q. How many claims were you interested in at

Chichagoff?

Mr. FAULKNER.—When? State the time.

Q. In 1906, the first locations.

A. Oh, I don't know, only I think two—one out-

side of the one that they located in my name.

Q. Just two?

A. I think two or three—I ain't quite certain—

I

wouldn't say positively.

<3. You don't know much about them at all, do you,

Mr. Bauer ? A. I do, yes.

Q. What do you know about them?

The COURT.—How can such a question as that be

answered? Ask him another question.

Q. Well, on this trip that Mr. Hanlon went over



Chichagoff Mining Company. 357

(Testimony of H. A. Bauer.)

there on, that he testified about, March, 1906, there

were five claims located, were there not?

A. I didn't go out there.

Q. But Mr. Hanlon went out. I said at the time

the Over-the-hill was located there were five claims

located.

A. That I wouldn't positively state—I don't know.

Q. In the winter of 1906-7 you were organizing

the Chichagoff Mining and Development Company,

weren't you, or trying to organize it?

A. Well, about the middle of September, 1906, I

had an idea of organizing a company, yes, sir.

Q. For what purpose ?

A. Well, of taking all the interests at Chichagoff

into this one corporation.

Q. And it was for that purpose, for you to be in a

position to [289—246] convey to them, that you

got the deed of January 10, 1907, from Charley

Peterson, wasn't it?

A. That was the idea I had at the time.

Q. And at the same time you got the powers of

attorney from Tuppela and Hanlon?

A. Yes, sir.

Mr. COBB.—That is all.

Redirect Examination.

(By Mr. FAULKNER.)
Q. You have a certain memorandum there from

which you have testified, have you? A. Yes, sir.

Q. Now, you stated to Mr. Cobb that you had paid

$250 to John Clements that he had advanced on this

property?



358 John Tuppela vs.

(Testimony of H. A. Bauer.)

A. Yes, sir—I didn't testify to that—I didn't get

that in.

Q. No, but you testified to the fact, didn't you?

A. I didn't finish that.

Q. He didn't let you put that in. We want to

put it in. You testified to the fact, didn't you?

A. Yes.

Mr. FAULKNER.—We want to put this in now.

Mr. COBB.—We object to it as not proper re-

direct examination, and as leading.

The COURT.^—It is offered in explanatiioin' of

something that you brought out on the cross-exam-

ination.

Judge WINN.—He didn't answer about this mem-
orandum, if the Court please.

The COURT.—Let me see it.

Mr. FAULKNER.—It is veiy important, but the

witness did mot finish.

Judge WINN.—I don't want to burden the record

with too many papers, is all.

The COURT.—That is one of the things that the

witness says refreshes his memory, is it not ? [290

—

247]

Mr. FAULKNER.—Yes.

Mr. COBB.—No, he didn't answer my question on

that.

Mr. FAULKNER.—If you don't want it to go in

I will withdraw it.

Q. (By Mr. FAULKNER.) Now, Mr. Bauer,

you testified you had a certain memorandum there

that showed expenditures for the year 1907 on the
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claims in controversy. Now, how much expenditure

does that show?

Mr. COBB.—Where is your original ?

Mr. FAULKNER.—That is it—he said he made

that at the time.

The WITNESS.—I made this paper.

Mr. COBB.—I object to how much that shows.

That is a large amount of bills. I asked him to point

it out and he pointed out $60 paid on assessment

work, that is all.

Q. (Mr. FAULKNER.) What part of that re-

fers to the claims in controversy—all or part?

A. Oh, no ; it would be part of it.

Q. Now, can you pick that out, or can you not?

A. That would be pretty hard to pick out because

it don't state exactly for what it is.

Q. It isn't separated?

A. It isn't separated, you know; it is all put in

together.

Q. That is the point. Now, then, you have an-

other memorandum here from Mr. Mills—it is a long

bill you have testified about. Can you take that and

pick out the payments that refer to any separate

claim, including the claims in controversy? Does it

show on there the separate items for the different

claims ?

A. This here, for $212 and some odd cents would

be stuff that I took out there to do the work for a

man by the name of Knute Knutson, and a man by

the name of Quibb—they worked on the Pacific

Claim, belonging to Mr. Hanlon at the time—^Mr.
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Hanlon notified me that he had already done the

work on the Over-the-hill.

Mr. COBB.—We object to what Mr. Hanlon noti-

fied him. [291—248]

Q. (By Mr. FAULKNER.) The question is, to

what does the whole bill refer?

A. The work there at Chichagoff.

Q. No—What is that bill—^those papers you have

in your hand—^what are they?

A. It is merchandise furnished ; for subsistence for

these men.

Q. Furnished by whom?
A. By Mr. Mills, charged to me.

Q. Can you pick out of that long bill the portion

that went to the Over-the-hill claim, and the portion

that went to any other claim, or is it all in together ?

A. This last portion, as I said, two hundred and

some t>dd dollars, would practically apply to thei

work. That isn 't furnished Hanlon for what he did

on the Over-the-hill, but for what work he did and

furnished to men who did the work on the Pacific;

but Hanlon furnished the grub and the men on the

Over-the-hill, so I figure that this is for work on the

Over-the-hill, which I gave back to Hanlon. Here is

some grub for subsistence from December 21, 1907,

to December 7, 1908.

Q. To whom was that furnished ?

A. Billy Hanlon.

Q. Who else?

A. And the men out there at Chichagoff,

Q. Including Tuppela?
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A. Not anything personally being charged to him.

Q. That would all be charged to you so you couldn't

know what portion he got and what portion some-

body else got?

A. Not personally,—it wouldn't be charged to him

personally, but this is all charged for the operation

of the men—for subsistence of the men.

Q. At Chichagoff? A. Yes.

Q. On the claims in controversy?

A. Yes. [292—249]

Q. Now, this is another page from Mr. Mills*

books ?

A. That was also for Chichagoff—that was for the

year 1908; I believe you will find part of that in

there.

Q. (By Mr. COBB.) What year is that?

A. 1908. They have an item here where they

charged me up with the freight to Chichagoff, to show

that all went there.

Q. (By Mr. FAULKNER.) What is the amount

of that?

Mr. COBB.—We object to that.

Mr. FAULKNER.—We will withdraw the ques-

tion.

Q. Is there any way that you can pick out on that

bill the proportion of expense which went to the dif-

ferent claims, or is it all together

A. That is all for those in controversy.

Q. I know, but was it all lumped together for the

different claims?
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A. No, this is all separate for 1908—^we abandoned

the other claims.

Q. You don't understand what I mean. How
many claims did that bill apply to ^

A. Should only apply to one claim.

Q. What claim is that? A. The Over-the-hill.

Q. What is the amount of that bill ?

A. You will have to add that up.

Mr. FAULKNER.—We will offer that in evidence.

Mr. COBB.—We object to it imtil we have a

chance to examine him on it, when you get through.

Q. Now, here is a letter dated May 6, 1907, that

you handed to Mr. Cobb and let him read. Will you

explain what the contents of that letter are 1

Mr.COBB.—We object to that as not proper re-

direct. I didn't ask him anything about the $100 in

the letter.

Mr. FAULKNER.—You asked him for the letter,

and then there was no explanation of it made to the

jury. [293—250]

Mr. COBB.—I think it is wholly irrelevant and

immaterial, and not proper redirect.

Mr. FAULKNER.—Mr. Cobb asked in detail what

memorandum he had. Here is the memorandum he

had, but he didn't get all the contents of it.

The COURT.—A witness testified on direct exam-

ination to a certain thing, and on cross-examination

he is asked, how do you know that ? He says, "Well,

I refreshed my memory from' so and so." Counsel

says let me see what refreshed your memory," and

there is handed to the counsel the data that refreshed
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his memory, and the counsel then drops the matter.

That is the end of it.

Q. Now, Mr. Bauer, Mr. Cobb asked you about

making up certain powers of attorney in January,

1907, and a deed from Charley Peterson, and you

stated you believed you made those out yourself?

A. I do, yes.

Q. Will you just state the circumstances under

which those were made out?

Judge WINN.—We object as not proper examina-

tion. The only question Mr. Cobb asked a little

while ago was, that is the time you made out these

powers of attorney.

The COURT.—Oh, no, you asked this man about

taking a deed from Peterson, and taking a power of

attorney from Tuppela—you brought that out on his

cross-examination. Now^ he is merely being asked

to explain that. Objection overruled.

Mr. FAULKNER.—Will you answer that ques-

tion now?

Judge WINN.—Another thing, if your Honor

please, the paper speaks for itself—written instru-

ments under seal.

The COURT.—They speak for themselves, cer-

tainly, as to what the contents are, but the circum-

stances under which they were given, why they were

given is another thing.

Judge WINN.—We will A\ithdraw the objection if

that is the purpose of it. [294—251]

Q. (By Mr. FAULKNER.) Now, Mr. Bauer,

please explain it.
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A. The reason I requested these powers of attor-

ney at the time, I believe it was January 10, 1907,

was for the purpose of organizing a company to

handle these interests at Chichagoff, and at the time I

didn't exactly know how these claims were located,

only knowing that there was one claim located in my
name and others in other names beside myself, so I

just made out all of these papers, the same including

everything that I might think at the time that they

had any interest in.

Q, And you included all the claims that were

located at Chichagoff?

A. I included everything—all the claims; whether

I had an interest in them or not, I didn't know at the

time.

Q. Now, do you remember, Mr. Bauer, whether Mr.

Hanlon or Mr. Tuppela were present at the time you

made these powers of attorney ?

A. I don't think they were. I left these papers

with Mr. Degroff, in his store, for signature, and they

were afterwards sent to me at Seattle. I left there

shortly after—probably a day or so after they were

left with him at the store.

Q. Who was Mr. Degroff*?

A. He was the United States Commissioner at the

time.

Q. And the Recorder'?

A. And the Recorder, yes, sir.

Q. And he took the acknowledgments'?

A. Yes, sir.

Q. And you left them with him for that purpose 1
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A. I left them in his place for that purpose.

Q. And for their signatures?

A. Yes, and I organized this company—After I

had these powers of attorney—this was on March 23,

1907—I organized this company—the by-laws were

adopted, and it was fully organized.

Q. Which company was that?

A. The Chichagoff Mines Development Company.

Mr. Behrends was one of the incorporators of the

company.

Mr. FAULKNER—That is all. [295—252]

Recross-examination.

(By Mr. COBB.)

Q. Never did anything under that company?

A. I did not, no, sir.

Q. Now, when you took this deed were you claim-

ing an interest in the Mystery claim ?

A. What deed?

Q. The deed from Charley Peterson.

A. Why, I didn 't know any more what interests we
had there,—as I stated, I didn't know what we had

individually; at the time I hadn't seen the claims or

didn't know exactly—I never looked up the records

to see.

Q. Hanlon was there, wasn't he,—your agent?

A. I couldn't know whether he was or not.

Q. Didn't he sign as your agent at the time?

A. Hanlon told me Charley wanted to sell out.

Q. I am not asking you what he said. I am asking

you if Hanlon wasn't there and signed them on that

day. A. I don't know.
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Q. You don't know? A. No, sir.

Q. Do you mean to tell this jury that you had hired

Mr. Hanlon and he had, for you, hired John Tuppela

and Charley Peterson to go out there and locate

claims for you, as hired men, and they located one in

your name and four in theirs, and you didn't know

which they had located for you and which they had

not?

A. He only mentioned that they located one claim

for me.

Q. And he didn't tell you what claim it was?

A. He mentioned it, undoubtedly, but I don't re-

member it, you know.

Q. You don't remember it?

A. No, I don't remember.

Q. Did you ask him?

A. He told me, but I couldn't recall tihe name

when I made out the papers. [296—253]

Q. He was there, wasn't he?

A. Not the time I made the power of attorney.

Q. So your putting it in there was a pure inad-

vertence? A. I don't know.

Q. Now, as a matter of fact, weren't you claiming

a quarter interest in the Mystery by virtue of the

fact that you furnished the grub to make this trip

on?

A. I presume I should have had an interest in it

after paying for all the stuff and paying for the

labor.

Q. And you knew that Peterson had a quarter in-

terest in it instead of a half, didn't you?
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A. I didn't know how much of an interest they

had—that is what I say.

Q. You wanted to get all of his interest, didn't

you? A. Whatever interest he may of had.

Q. Didn't you want to get all of his interest?

A. Certainly.

Q. Why did you recite a quarter interest instead

of a half in the Mystery claim?

A. Because I recited that so if my name didn't

appear, that I should be entitled to something after

furnishing all the grub.

Q. Charley Peterson never disputed it?

A. No.

Q. And he never claimed but a quarter interest, and

recognized your quarter interest, didn't he?

A. I don't know.

Q. Old man Tuppela never claimed but a quarter

interest in it, and he recognized your quarter inter-

est, didn't he?

A. I don't know anything about that.

Q. Did you ever hear him claim anything more

than that?

A. He might have claimed most anything.

Q. The other claims also located in the name of

Tuppela and Peterson without your name or Han-

Ion's appearing on it, you recited a [297—254]

quarter interest in that when you took the deed from

Peterson, didn't you?

A. Well, I don't know—I just put everythins:

down that he might have had.

Q. You didn't put down everything that he might



368 John Tuppela vs.

(Testimony of H. A. Bauer.)

have had—you put a quarter interest in it, didn't

you?

A. I mentioned all of his interest, I believe.

Q. Let us see if you did. There is a certified copy

of the deed that is in evidence—read that description

there to the jury.

A. Well, let's see
—"second party unto his heirs

and assigns, my one-fourth interest in the quartz

claims known as the Authentic, Aurated, Over-the-

hill and Mystery, all situated on Chichagoff Island,

Sitka Mining District, as recorded in the Sitka Min-

ing Records of the District of Alaska.

Q. Nov7, your purpose in getting that deed was to

buy out Charley Peterson's interest, wasn't it?

A. All of his interest that he had so as to save tak-

ing a power of attorney from him—that is all there

was to it.

Q. And you wanted to get all of his interest, didn't

you? A. Why, certainly.

Q. And you did get it all, didn't you? A. I did.

Q. Now, who owned the other three-quarters?

A. I didn't know.

Q. You didn't know?

A. Who would know? The other three-quarters,

it would be kind of a split up, proposition on some of

those claims.

Q. You owned a one-quarter, didn't you?

A. I owned the Over-the-hill claim, I know that.

Q. Didn't you own a quarter Interest in all those

claims, and nothing more?

A. Not according to the records.
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Q. As a matter of fact

—

A. If I could have gotten it I would have taken it.

[298—255]

Q. And Hanlon owned a quarter, didn't he?

A. According to the records.

Q. I am not asking you about the records.

Hanlon owned a quarter, didn't he?

A. In what claims?

Q. In all those claims that were located on that

trip? A. No, sir.

Q. Did he in some of them? A. Yes, sir.

Q. Why did you take a power of attorney from

Mm, then?

A. Because I wanted to cover everything.

Q. You did cover everything, didn't you?

A. You bet.

<3. Tuppela owned a quarter in them, didn't he?

A. In what?

Q. Those five claims. A. No.

Q. Why did you take that power of attorney, then,

to sell?

A. I wanted everything that he claimed any inter-

est in—not that he had, but that he claimed—he

might have claimed most anything.

Q. He was claiming a quarter interest, wasn't he?

A. Yes.

Q. You knew he was claiming a quarter interest,

didn't you? A. No.

Q. You didn't know he was claiming a quarter

interest? A. In what claims?

Q. Those five claims. A. I didn't think so.
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Q. Why did you put it in the power of attorney?

A. I wanted everything in there so as to cover

everything that he might have claimed.

Q. That is the best explanation you can give of it?

[299^256] A. Yes, sir.

Q. Now, when you got down to the two claims that

were located in Peterson's name and Tuppela 's

name, and nobody else 's, and you wanted to get all of

Peterson's interest, you only took a quarter?

A. I think that is right.

(Questions by Judge WINN.)

Q. Just one question about these bills which have

been exhibited to you here, those were made out and

given to you by Mr. Mills, were they, or his mercan-

tile company? A. Oh, yes, most of them.

Q. Now, the money that was expended there, if

expended at all, was expended by Hanlon and not

you personally?

A. Oh, no, there is nothing personal in this here.

Q. Nothing personal?

A. No—that is, except the account.

Q. These bills which Mr. Faulkner has questioned

you about getting from Mills' store, and also Mr.

Cobb, those were bills that were contracted by

Hanlon? A. Yes, sir, most of them.

Q. Of your own personal knowledge you don't

know where the money was paid, do you, leaving out

what they told you? Draw a line between what

they told you and what you know yourself.

A. At the time I possibly could have explained

this, and segregated the amounts.
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Q. But I mean here, of your own personal knowl-

edge you don't know where they were distributed

and paid—that was all left to Mr. Hanlon, wasn't it?

A. Whatever went to Chichagoff is for Mr. Han-
lon, yes.

Q. That is what I say, it was paid out to him and

you took his word for it?

A. I took his word for it, certainly.

Judge WINN.—That is all. [300—257]

(Questions by the COURT.)

Q. Mr. Bauer, I want to ask you a question. You
say you never had any such agreement with John

Tuppela? A. No, I never had no agTeement.

Q. You never had any conversation with him at

Sitka? A. No.

Q. Or anywhere else? A. No.

Q. You had no understanding or agreement with

him by which he was to have any interest in claims

located? A. No, sir.

Q. Did Mr. Hanlon—did he or did he not have any

authority from you to make arrangements with John

Tuppela or Peterson or anybody else by which an in-

terest in claims located in your name should inure to

them? A. He had no power.

Q. Did he have any authority? I didn't mean

power, but did you tell him he could make such

arrangements as he wanted to?

A. No, sir, I did not.

Q. He had no authority of any kind to make any

such arrangement for you? A. No, no authority.

The COURT.—That is aU.
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Recross-examination.

(By Judge WINN.)

Q. Now on top of that question, if Mr. Hanlon had

no authority and couldn't make such a contract, and

you say that you made no such contract, why did you

get these powers of attorney and deed recognizing

the interest of these parties in those claims?

Mr. FAULKNER.—I object to the question as

calling for a conclusion of the witness.

The COURT.—He has just given his answer and

you have to make the [301—258] most of it. He
has answered the question as to why and under what

circumstances he did those things. Now, that

answer may or may not be satisfactory, but he has.

answered the question, and you simply asking him

the same thing again.

Mr. FAULKNER.—I offer this account in evi-

dence. Mr. Bauer has testified this was all used for

the Over-the-hill claim.

Mr. COBB.—I object, if your Honor please, for the

reason that Bauer had testified nothing about this

account. It was contracted at Mr. Mill's store, and

Mr. Mills presented that bill, and he doesn't know

that this money was paid out, nor to whom it was

paid, except by hearsay.

The COURT.—I think he did, but it can be put in

for what it is worth.

Mr. COBB.—I object to it as encumbemig the

record.

The COURT.—I do not, myself, see any use in en-

cumbering the record.
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(Questions by Mr. COBB.)

Q. Did you testify that this all went to Chichagoff

for the use of the Over-the hill claim ?

A. Yes, what I got from him did.

Q. You say all of this bill that you got, that it all

went to the Over-the-hill claim?

A. I believe it did—it was shipped over there for

that purpose.

Q. What were you doing with white paint up there

on the mountain ? A. I don't know.

Q. And deck paint ?

A. There may be some items there that Mr.

Hanlon used for his boat, you know, or something of

that kind, going over there.

Q. You don't know what they are?

A. He had a boat, you know, and he had to have

some way to go.

Q. I know—I am not asking you about a boat

—

you don't know what items he used for other pur-

poses?

A. No, sir; I couldn't say positively.

[302—259]

Q. What were you using linseed oil up there on

that mountain for, in doing assessment work?

A. I don't know, I am sure.

Q. You don't? A. No, sir.

Q. Vermillion—what did you need that up there

for. You may have it (handing bill to witness).

That is all.

(Witness excused.) [303—260]
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GEORGE T. JACKSON, introduced as a witness

on behalf of the defendant, being first duly sworn to

tell the truth, the whole truth and nothing but the

truth, testified as follows

:

Direct Examination.

(By Mr. FAULKNER.)
Q. Mr. Jackson, where do you live?

A. Juneau.

Q. How long have you lived in Juneau?

A. Since 1908.

Q. What is your profession? Mining engineer.

Q. How long have you been a mining engineer?

A. Well, I have been following mining for 22

years.

Q. What experience have you had, Mr. Jackson?

Just state briefly your experience in mining and

minerology.

A. I followed mining, as I said, for 22 years; I

studied in two mining schools in New Zealand for

seven years—got certificates in geology and mining

—general underground work.

Q. Where have you operated or been employed

during your experience as a mining engineer?

A. Three years in Egypt, 9 years in New Zealand,

and the balance of the time in Juneau.

Q. What position do you hold now?

A. Manager of the Alaska Gastineau Mining Com-

pany.

Q. You might explain, for the purpose of the rec-
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ord, the operations conducted by the Oastineau Min-

ing Company, briefly—in what kind of mining are

they engaged?

A. They are engaged in the mining of gold ore.

Q. To what extent, Mr. Jackson?

A. Well, at the present time about 10,000 tons a

day.

Q. Have you ever been to Chichagoff, Mr. Jackson

—through the claims of the Chichagoff Mining Com-

pany ? A. I have.

Q. You are familiar with their location? [304

—

261] A. Yes, sir.

Q. And have you ever been in the Chichagoff

mine? A. Yes.

Q. Been in the main tunnel? A. Yes.

Q. How extensively have you examined the under-

ground workings of the Chichagoff?

A. I have been practically all over them three dif-

ferent times.

Q. Have you been on the surface?

A. No, I never was on the surface.

Q'. When was the last time you were in the mine,

Mr. Jackson—about when?

A. I think it was either July or August of this

year.

Q. Now, Mr. Jackson, will you explain first to the

Court and jury what a shear-zone is?

A. A shear-zone is a portion of the earth or a zone

in which there has been a fracture taken place and in

which the rocks have been sheared one against the

other for a considerable distance, forming a fissure.
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Q. Did you observe" the course or extent of the

shear-zone at Chichagoff in which the mining claims

that are now being worked are located? A. I did.

Q. Now, state which way that runs, Mr. Jackson.

A. Northeast and southwest.

Q. Mr. Jackson, I will ask you if this map on the

board here represents approximately the claims of

thet Chichagoff Mining Company and the contour of

the mountain, and the location of the different

claims? A. Yes.

Q. And the underground workings? A. Yes.

Mr. FAULKNER.—I will ask the Clerk to mark

that Defendant's Exhibit 5 for identification.

(Said map was marked Defendant's Exhibit 5 for

identification.) [305—262]

Q. I might ask you first, is the fact that a shear-

zone occurs in any section of the country evidence or

proof of the fact that there is bound to be mineral in

that zone ? A. No, it is not.

Q. Will you explain to the jury how the ore occurs

in the shear-zone in the Chichagoff mine from your

observation?

A. Well, from my observation on three different

occasions, the ore in the Chichagoff mine occurs in

what we call chutes. The first chute being en-

countered along the shear-zone at a distance of 700

feet from the end, that particular chute being 200

feet in length. From this map you cannot tell the

width of the ore—probably 2, 3, 4 or 5 feet.

Q. The width of the vein?

A. The width of the vein. That chute has what
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we term a rake to the south—that is, it led off

towards the south ; then continuing on the shear-zone

there are 1600 or 1700 feet where there is no vein-
no pay ore—there would be no quartz deposit in that

section of the zone; you then come to another chute.

This chute has a length of 650 feet—it outcropped on
the surface, as also this chute outcropped. There
are no showings of any outcrop along the surface

here—it is all barren ground on the surface.

Q. (By Mr. COBB.) Have you ever been on that

surface ?

A. I have never been on it to look at it—you can

see the ground is all bare—there has been no work
done on it, and that would indicate to me there was
no ore in it.

Q. (By Mr. COBB.) Then just testify to what

you saw yourself.

A. I could see the hillside there—I could see there

was no work done on it—you can easily see up to

there. The original discovery of the Chichagoff was

made on that outcrop—you can easily see that. This

particular chute continues on down, and also rakes

the same as that; then there is another barren

stretch of some 400 feet, and you come to a third

chute. [306—263]

That chute, judging by the work done, has got no

outcrop.

Mr. COBB.—We object to Mr. Jackson judging

from this plat because it has not been authenticated

or identified, and he has already said he was never on

the surface ground. His judgment from the map or
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plat, without being on the surface ground is not

admissible.

The WITNESS.—I have been in the mine—here is

a tunnel going right through the ground and there is

no ore. I am judging from the work done on the

property—the tunnel runs right through there and

there is nothing there—I have been all over the mine.

Mr. COBB.—You have not been on the surface,

you say?

The WITNESS.—No, but if there was any out-

cropping it would all show. According to the work

done on the ground it does not prove any ore—that is

the proof.

Q. (By Mr. FAULKNER.) There was no show-

ing of ore?

A. There was no showing of ore in that particular

chute, and judging by the work done it didn't con-

tinue any further. There might be another one here

—I cannot say that—no one can tell that. In the

same tunnel you continue and you come to another

blank section 400 feet and you come to a fourth

chute. That chute has got a similar rake—they

have all about the same, more or less, of a rake in the

same way—that is, the way the ore occurs and judg-

ing by these claims. There is another outcrop shown

there, but this does not show any outcrop on this side

—does not show ore—this tunnel has not been driven

far enough to draw any inference on it. That is

practically the way the ore occurs in the Chichagoff

mine. The quartz is deposited probably by mineral

solutions sending up the shear-zone or the fractured
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zone and being deposited in these different chutes

and the gold values being deposited afterwards in

the quartz.

Q. Now, Mr. Jackson, from the indications of the

outcroppings on the surface as shown on the map
which connect up with the ore [307—264] chutes

in the mine, if it were a fact that there was no out-

cropping on this claim, would that or would that not

be any indication that there was an ore chute under-

ground?

A. There would be no indication at all to lead any-

one to believe that there was an ore chute under-

ground.

Q. (By Judge ELLIS.) Mr. Jackson, assuming

that passing along the shear-zone from the beach to

the mouth of the tunnel was a distance of 1,500 feet

of barren ground, and the distance from the mouth

of the tunnel to the first ore chute in the Young No. 2

is 800 feet, in the tunnel, following the shear-zone, all

barren ground, and the first ore chute in Young No. 2

is 200 feet distant measured along the tunnel, and

that the distance along the tunnel following the shear-

zone to the next ore chute in the Golden Gate claim

is approximately 2,000 feet, all in barren ground, and

the width of this chute in the Golden Gate is approxi-

mately 600 feet, and the tunnel had followed the

shear-zone beyond this chute for a distance of be-

tween 50 and 60 feet in barren gromid, when you ar-

rived at that point in the development of the tunnel

would you assume that the strip known here as the

Over-the-hill claim, distant approximately 900 feet
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from where the tunnel had then been developed, this

strip being 552 feet wide—would you assume that

that particular strip had any definite intrinsic value

or any great potential value"?

Judge WINN.—We object to the question as not

being a proper hypothetical question, and not being

the proper subject of a hypothetical question, not in-

cluding the testimony or evidence in this case, and

that no sufficient foundation has been laid for Mr.

Jackson to answer the question, because he has never

been on the surface of the ground to find out whether

there are any outcroppings at all on this claim that is

in dispute, and it is irrelevant and immaterial.

The COURT.—In what respect, Judge Winn, is

the question not based on the evidence in the case ?

Judge WINN.—It might possibly be based on the

evidence in the case, [308^—265] but it is on this

otKer proposition. Here is a vacancy that occurs

betw^een these chutes that varies very materially.

Now, Mr. Jackson has not gone beyond the end of the

tunnel, has not examined the surface ground above

there except perhaps so far as it might pertain to

this chute they are working, and he has already

stated that the outcropping on the surface ground

would be some indication at least of there being an

ore chute there, and he don't know anything about it.

The COURT.—I do not remember that he testified

to anything about an outcropping on the surface be-

ing any indication. I am asking you wherein the

question is not based on the evidence.

Judge WINN.—I leave that out that it is not based
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on the evidence,—it is incompetent, irrelevant and

immaterial.

The COURT.—Now, you say he is not qualified

—

Judge WINN.—Because he has not been on this

ground over the tunnel.

The COURT.—He is a mining man of a great

many years' experience—experience in Alaska, ex-

perience in Egypt—experience in New Zealand—he

certainly had had as much experience as Mr. Stewart

has had ; he has made an examination of the tunnel

;

then he is asked the hypothetical question if you fol-

low that tunnel 2,000 feet, all in barren ground, to

the Golden Gate ore chute, w^hether or not that would

be any indication to him, as a mining man, that so

many feet farther on—900 feet, I believe, farther on,

he would run into good ore.

Judge WINN.—Whether it would be of any poten-

tial value.

The COURT.—That is what it means, of course

—

potential value as a mine.

Judge WINN.—The fact is that they are still run-

ning this on and finding ore.

The COURT.—I do not want to pass on something

that is not before me. I am asking you where Mr.

Jackson has shown you that he is not qualified to an-

swer.

Judge WINN.—There is another objection—it is

not a proper proposition for a hypothetical question.

What enlightenment could it give anyone? [309

—

266]
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The COURT.—Why did you ask Mr. Stewart all

those questions?

Judge WINN.—I asked him because he had seen

the outcroppings on the top, if your Honor please.

The COURT.—Very well. The objection is over-

ruled—proceed.

The WITNESS.—You asked if it really would

have any potential value, considering those condi-

tions ?

Q. (By Judge ELLIS.) If this strip which is

only 550 feet wide

—

A. Considering the strip of ground in question is

only 552 feet in length, and that there had been one

blank on the shear-zone of nearly 2,000 feet, and an-

other one of about four or five hundred feet, and an-

other one of two or three thousand feet, I would say

the chances of finding ore were very small, and only

speculative.

Judge ELLIS.—That is all.

Cross-examination.

(By Mr. COBB.)

Q. Mr. Jackson, you were never on the surface

either of the Over-the-hill claim or the Rising Sun?

A. No ; I have seen the surface from both sides of

the hill though.

Q. Have you ever seen a mine before of similar

formation to the Chichagoff ?

A. Well, yes, I have seen similar formations.

Q. It is usual, you said a while ago, that these

shear-zones proceed for some considerable distance?

A. Yes.
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Q. Persistent veins?

'K. No, not the vein—the shear-zone itself,—

I

didn't say the vein.

Q. The shear-zone?

A. The shear-zone can proceed for a hundred

miles.

Q. And in those shear-zones the ore nearly always

occurs in chutes with barren ground between, doesn 't

it?

A. It generally occurs in chutes, yes. [310—267]

Q. Now, when you are driving a tunnel into a

shear-zone and following the shear-zone, the persist-

ence of the zone itself as a strong zone, well-defined

zone, is indicative of the probability of encountering

ore further along in another chute, isn't it?

A. Not necessarily.

Q. Isn't it so considered? A. No.

Q. The persistence of the zone ?

A. No, it does not seem to have anything to do

with it.

Q. It doesn't have a thing to do with it?

A. No.

Q. You just simply have to drive and see—take a

chance of finding it there?

A. For instance, we have a shear-zone here which

the Juneau gold belt is on and which can be traced

40 miles north and 40 miles south of this point, and

ore only in very few places.

Q. No such formation as the Chichagoff ?

A. It is a shear-zone, only one is a hanging-wall

and the other a footwaU—otherwise it is the same.
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Q. No such ore, thougli'?

A. Just about the same.

Q. Do you know the value of this ore *?

A. Yes.

Q'. It is high-grade ore, isn't it?

A. High-grade ore, yes.

Q. As a matter of fact, when you go into that

mountain as far as you went there, the ore chutes be-

come nearer together and of richer value, don't

they?

A. No, not particularly,—they didn't get nearer

together, either ; one of them died out as a matter of

fact.

Q. I mean the distance between the ore chutes de-

creases as you go in?

A. No, the first one died out altogether. [311

—

268]

Q. What do you mean died out ?

A. The chute finished—terminated—^no more

values there.

Q. Just narrowed down?

A. No, there is no more value down in the bot-

tom—there is no chute.

Qi. What I am talking about is the persistence

along the tunnel.

A. No—as I stated, the first chute is finished.

Q. What I am asking is, it is much less distance

from here to here than it is from here to here, isn't

it?

Judge ELLIS.—Your question assumes something

that he has not testified about. They had not
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reached this at the time the question was addressed

to him at all. That was undeveloped ground, 900

feet from that ground there. The question was based

on the year 1915 when they bought at the guardian's

sale.

Q. (By Mr. COBB.) The ore chute encountered

here in the Golden Horn was a much larger and

richer ore chute than the first one they struck in the

mountain, wasn't it?

A. Apparently so—a good deal larger.

Q. After having driven through that 600 feet

would you tell the jury that there was no probability

of encountering ore in the Over-the-hill claim, lying

right beyond it, and passing through which this

shear-zone was bound to run?

A. If you passed through barren ground 2,000 feet,

as you did, the probabilities are that you would pass

another 2,000 feet before encountering ore.

Q. And it is also probable that you might strike it

in another hundred feet, isn't it?

A. Nobody can see through the ground—it is only

a speculation.

Q. Exactly—a mining man expects to pay money
if he speculates in that kind of ore.

A. The only company that could have paid it was
the Chichagoff Company—a new company would

never have done it—it was a speculation absolutely.

[312—269]

Q. Mining men do pay good money for those spec-

ulations, don't they? A. Sometimes.

Q. Now, then, if you had been up on the surface
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and seen an outcrop of good ore on the surface of the

Over-the-hill, or where little tunnels had been run

under there in the apex

—

Mr. FAULKNER.—We object to that—there is

nothing in the evidence to base any such question as

that on.

Mr. COBB.—Tuppela and Tom Baker testified to

it, that they got good ore there.

The COURT.—My recollection is that Tuppela

stated that he had discovered ore in place on the sur-

face.

Mr. COBB.—So did Tom Baker. Baker saw his

work, and he said it was good ore but he didn't know

the value of it.

The COURT.—I think Tuppela testified to that.

Q. (By Mr. COBB.) Now, if you happened up

there and saw an outcropping on this same shear-

zone—say in this same shear-zone apex through

there, what would then be your opinion at the time

the tunnel had reached within 900 feet of here, as to

the probability of striking ore here ?

A. My opinion would be that no one but the Chich-

agoff would have driven those tunnels.

Q. I am not asking you what they would have

done, Mr. Jackson.

A. That is what would have happened—^they would

have proven up if there had been any ore there.

Q. That isn't the question, and I don't want you

to argue the question.

A. You say if there had been a chute of ore

—

Q. No, I am asking you if there was a showing of
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ore on the apex of this shear-zone on the Over-the-

hill claim, on the surface, what then would you say

as to the probability of striking ore as the tunnel is

driven into it?

A. Well, will you allow me to answer that as a min-

ing engineer?

Q. Can you answer the question?

A. I can if you will allow me to answer it as a min-

ing engineer, [313—270]

Q. You cannot answer it?

A. Why, if you will allow me to answer it as a min-

ing engineer.

Q. How else did you expect to answer it ?

A. I will tell you this, if I was taken to a mine

and there was workings like that, and somebody took

me up and showed me an outcropping on the sur-

face, I would think there was some fake about it be-

cause I think they would have driven the tunnels

years ago if there had been any ore there.

Q. How would you have kno^\Tl there was ore if

they had not driven tunnels ?

A. They followed the outcrops on the other two

places, and followed them down

—

Q'. I am assuming as a fact, and when you answer

you base your answer on it—assuming as a fact there

was an outcrop there—not what somebody would

have done if there had been something somewhere

else—but there was an outcropping, what would you

say then as to the probability or chance of striking

ore in the Over-the-hill as the tunnel was driven in ?
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A. If you will assume the value of it, then I will

give you the answer.

Q. Did you say a while ago that an outcrop is a

good indication?

A. It depends on the size. A man might have an

outcrop an inch wide and think he has ore, but he

hasn't.

Q. If you had the same outcroppings that were

shown up farther down the hill, then?

A. It would have been worked out long ago—you

would have been short of it going down.

Q. Mr. Jackson, you are assuming what mining

men would have done. I am asking you now, assum-

ing there was an outcrop up here of ore, apparently

just the same as these chutes that have been proved

below here and have been worked and found to be

very valuable, in the same zone, what would you say

as to the probability of encountering ore on the

Over-the-hill claim as the tunnel was driven in?

[314—271]

A. With a good outcrop the chances are they would

find it.

Q. And when they drove into the Over-the-hill they

did find it, didn't they?

A. They found ore, but they were never governed

by any outcrop—nobody has ever given any testi-

mony as to it—I have been over there and seen all

the maps.

Q. Have 3^ou heard the testimony in this case?

A. These companies do not go to work blindly.

Q. Have you heard the testimony in this case ?
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A. I have not heard the testimony but I know

very well these companies do not do this work

blindly—you cannot assume those things.

Q. They do not go to work blindly, but they are go-

ing out and working it just as fast as they can, aren't

they?

A. Yes, about a thousand feet below the outcrop.

q. 2,000 feet below, isn't it?

A. I wouldn't like to say,—it depends on where

your outcrop is.

Q. All of these ore bodies have a rake or a pitch

towards the north?

A. No, they go from the surface down.

Q. But as they go down they have a pitch along to

the north? A. Yes.

Q. So having that sort of a pitch, and all of them

having the same sort of a pitch along the strike, the

fact that they did not encounter ore in the Golden

Gate tunnel there, would not that be readily explain-

able by the fact that the apex of this ore body goes

into the Rising Sun before it reaches that tunnel ?

A. Not necessarily. What about the next ore

chute, they struck just above the tunnel, then it prac-

tically dies out ?

Q. And if that happens in that ore chute that they

are now working in the Over-the-hill, and it pro-

ceeds in its rake as you call it in that direction and

does outcrop at all it would outcrop in the Rising

Sun, wouldn't it ? [315—272]

Mr. FAULKNER.—I object to that as not proper
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cross-examination, and not even a proper hypotheti-

cal question.

Mr. COBB.—Very well—I will withdraw that

question. That is all.

Witness excused.

(Whereupon court adjourned until to-morrow

morning at 10 o'clock.) [316—273]

MORNING SESSION.
Novemher 26, 1919, 10 A. M.

Testimony of James L. Freebum, for Defendant.

JAMES L. PREEBURN, called as witness on be-

half of the defendant, having been previously duly

sworn to tell the truth, the whole truth and nothing

but the truth, testified as follows:

Direct Examination.

(By Mr. FAULKNER.)
Q. Mr. Freeburn, you have been sworn in this

case? A. Yes.

Q. I will ask you to take a look at the map on the

board here, marked Defendant's Exhibit 5 for Iden-

tification, and ask you if that correctly represents the

Chichagoff mine and the mining claims in contro-

versy. A. Yes, it does.

Q. And does it correctly represent the contour of

the ground and the surface boundaries of the claims ?

A. Yes.

Q. Will you just explain briefly how those claims

are joined on there and how the underground work-

ings are. A. The map is colored

—
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Q. What I meant was this, just for this first ques-

tion explain on the map what portion of the map

represents the surface boundaries of the claims, and

what portion represents the underground workings

of the mine.

A. This shows the surface boundaries of the claims

—this is the Young No. 2 and the Young No. 3, the

original De Groff properties, and this is the Mills

property—that is shown in white—this is the Golden

Horn and this is the Golden Gate claim.

Q. Now, you are talking about the lower portion of

the map % A. Yes.

Q. All those claims are marked on there ?

A. Yes, and this is the Over-the-hill claim, and

this is the Rising Sun claim ; then they are shown

relatively here—[317—274] on these lines that are

drawn down.

Q'. I might ask you, what does the upper part of

the map represent ?

A. The upper part represents the contour of the

hill, and the strike of the vein, and this is a vertical

section, showing the workings as if you were standing

off on one side, and there was a cut made right down

through that.

Q'. Is that map correct, Mr. Freebum?
A. Yes, sir, the map is correct.

Mr. FAULKNER.—Now, we will offer the map in

evidence as Defendant's Exhibit No. 5.

Mr. COBB.—No objection.

(Whereupon said map was received in evidence

and marked Defendant's Exhibit No. 5.)
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Q. Now, Mr. Freeburn, what position do you hold

with reference to the defendant company ?

A. I have been the manager of the Chichagoff Min-

ing Company.

Ql For how many years ? A. Since 1909.

Q. Are you still manager?

A. Still manager.

Q. In charge of the workings of the mine at Chich-

agoff?' A. Yes.

Q. Will you just state to the Court first, Mr. Free-

burn, the situation of the shear-zone on which the

Chichagoff claims, including the claims in contro-

versy, are located—the location and position of that

shear-zone.

A. The shear-zone in places shows very plainly ; in

others where the ground is fairly flat it is conjecture,

only that the supposition is that it runs fairly

straight. By tracing it at the different points it

runs practically from the beach down here, runs

through these claims and over the hill and down this

side. Its width varies from probably 100 feet to a

couple of hundred feet—some places three or four

hundred feet wide. [318—275]

Q. Now, Mr. Freeburn, you say it runs through

these claims—does that mean all the claims of the

Chichagoff Company including those in controversy ?

A. Yes.

Q. And then what becomes of it when it passes

on through?

A. It runs on down to the beach, and on this side it
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runs across and is exposed on the other side of the

bay.

Q. You mean the mountain on which these claims

are situated and through which this shear-zone runs

is on a peninsular, do you? A. Yes, practically.

Q. And the shear-zone runs through from one side

of the peninsular to the other? A. Yes.

Mr. COBB.—Don't lead the witness—he don't

need to be led.

Mr. FAULKNER.—It is a little leading, but it

saves time.

Q. Now, are there any other claims on that shear-

zone beyond the Rising Sun claim—any other claims

located?

A. Not located—there is more ground here—more

ground on the shear-zone—I should judge there is

3,000 feet from the Rising Sun on down to the beach.

Q. Any claims on that?

A. No claims on there—there is no showing—it is

simply the shear-zone.

Q. Now, Mr. Freeburn, coming back to the map,

will you explain, as you started to a moment ago, the

underground workings? Explain what the differ-

ent colored areas there mean—the shaded portions

in blue, and the shaded portions in white and the

shaded portions in pink.

A. The shaded portions in blue are the original

Chichagoff mine. The first purchase was just of

this property, the Young No. 2 and the Young No. 3

claims ; the next purchase was from the Golden Gate

Mining Company, and included this ground here that
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is not shaded—just the natural color, white, and it

takes in the [319—276] Gold Run Fraction, the

Golden Horn claim and the Golden Gate claim; the

red shows the Over-the-hill and the Rising Sun.

Q. Now, have you represented on that map the ore

chutes in the mine ?

A. The ore chutes are all on the map.

Q. Will you explain how they are represented, and

where—^what markings are they?

A. The markings are the red lines.

Q. And on top, what is that ?

A. It is marked the Chichagoff ore chute.

Q. Now, in that ore chute there are certain shaded

portions—will you explain to the jury what they

represent ?

A. The red lines that come diagonally across, like

this—wherever that is shown it represents ore that

has been stoped out.

Q. Ore that is gone?

A. Ore that is gone. The black represents either

ore in place or pillars. Pillars are really ore in

place, but in some places, like this—that is ore in

place—and places like this are pillars. They are

simply left there to preserve the tunnel.

Q. The first chute, you say, is the Chichagoff ore

chute or the original De Groff ore chute ?

A. It is the original De Groff chute.

Q. Does that chute come through to the surface ?

A. Yes, it comes through to the surface. The
first ore that was taken by the Chichagoff Company
was chipped off the surface there.
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Q. What is the next ore chute that is shown on the

map ? A. It is the Golden Gate.

Q. Does that come through to the surface?

A. That crops through the surface.

Q. What is the next chute?

A. The next chute is the Temby chute. There is a

small chute here that we have marked the Hills chute,

but as the tunnel proceeded [320—277] it was

proved to be practically part of the Golden Gate

chute, but the next chute here is the Temby ore chute,

and there is no outcrop to that ; this is the top of that

chute—it does not extend

—

The COURT.—Just a moment. I did not catch

that testimony about that last ore chute there.

A. Here there was an outcrop on the surface

—

here there is no outcrop on the surface and the ore

does not extend higher than this point. This here

shows the ore stoped out, to the top ; there the ore is

pinched out. This raise w^as sent up with the idea

of first prospecting and then stoping after we got

to the ore.

Q. For the sake of the record, what ore chute are

you talking about now?

A. The Temby ore chute.

Q. What is the next?

A. The Rust ore chute.

Q. Where is that located?

A. On the Over-the-Hill.

Q. Does that ore chute outcrop on the surface of

the claim? A. No.
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Q. Have you or have you not gone through to the

top of that ore chute?

A. We have at these points—at the highest points

in the chute—we have gone through it there.

Q. And you have determined the high point ?

A. We have determined that is the top of the

chute—as high as we can go. There is ore there, but

this point here goes throught the ore.

Q. Which way do you mean?

A. In going up that would be the top of the ore.

You will notice on all three chutes, this chute has

gone a little higher than this one, and this chute has

pinched out at this point. We [321—278] de-

monstrated that without any possibility of a doubt

by going all the way through.

Q: Refer to the chutes by name.

A. The Rust ore chute here, as I explained, has

been demonstrated to cut out along this line here at

the highest point. The Temby ore chute for the

major portion has been demonstrated to cut out here

;

the Hills ore chute and the Golden Gate ore chute,

which are practically one, have been demonstrated

by this tunnel cutting along and the stope being en-

tirely worked out for the full distance across here.

Q. The tunnel you mention, is that marked on the

map? A. Yes.

Q. Where is it, so that we can get it in the record

—

where is it with reference to the Golden Gate ore

chute ?

A. It is above the Golden Gate ore chute, and it is
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at an elevation of about 130 feet above the floor of

the main tunnel.

Q. Now, Mr. Freeburn, have you ever be6n on the

surface of the Over-the-hill claim? A. Yes.

Q. How many times?

A. I have been there quite a few times.

Q. Is there any outcropping of ore on that claim?

A. Not of ore.

Q. Have you ever been on the surface of the Ris-

ing-Sun claim? A. Yes.

Q. Is there any outcropping of ore on the surface

of the Rising Sun claim ? A. Not of ore.

Q. What was on the surface of the Over-the-hill

claim, if anything—what did you find?

A. At this point here

—

Q. Whereabouts is that?

A. At the extreme left of the line between the

Rising Sim and the [322—279] Over-the-hill

claim there is a small stringer of quartz which runs

flat back into the bluff—it is off to one side of the

shear-zone as it shows going down the hiU, and I

sampled that and there were no values. Took eight

samples of the quartz on one occasion and four on

another.

Q. And found no values ? A. No values.

Q. And that wasn 't an outcropping of the ore that

you developed in the claim ?

Mr. COBB.—We insist on your not leading the

witness.

Mr. FAULKNER.—Excuse me—I vdW try not to

do it.
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,Q. Was that an outcropping of the ore that you

developed afterwards in the claim ?

A. There was nothing that could be called an out-

cropping after we left this point here.

Q. Where is that Mr. Freeburn?

A. That point is on the Golden Gate claim. There

are two parallel croppings at this point—they are

shown here. Here is one here, and here is the other

one, and they come across on to the Golden Horn

—

the discoveries for both of these two claims.

Q. Which two?

A. The Golden Horn claim and the Golden Gate

claim are both on this ledge here.

Q. Now, have you prospected that ledge or de-

veloped it to any extent—done anything with it?

A. We sampled this—I sampled this thoroughly.

I made the examination of the Chichagoff mine pre-

vious to the purchase of the Chichagoff mine, and I

also sampled the workings of the Golden Gate at that

time, and I sampled these croppings very thoroughly

at that time. Wherever those croppings showed

they were sampled at intervals of 5 feet.

Q. Those were the croppings on the Golden Gate

and the Golden Horn? A. Yes.

Q. What was the result? [323—280]

A. I got values up as high as $20, one of them was

$22, and part of it went around $6, $7 and $8.

Q. Did you do any mining or prospecting around

on those outcroppings, or make any tests ?

A. Yes, along about 1912 we started prospecting

—

you see the hillside slopes off like this—we started a
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cross-cut; the cross-cut comes over and strikes im-

mediately under this point F, this point here; and

then we drifted on it—we drifted on it for about 55

feet.

Q. With what result?

A. The values in that were low. We got values

around $4.80—that was about the value of it—they

were not good enough to consider as a milling propo-

sition or payable ore. Then we started to cross-cut

for the other parallel ledge, and we cross-cutted over

in there, and there wasn't any sign of that ledge

there, and then we gave up that work. We did

figure on continuing that work and prospecting the

full length of that chute if there was anything there,

but it didn't show good and we quit it.

Q. Now, will you explain briefly, Mr. Freeburn,

how you mine your ore there—that is, how you get

your ore out of the mine, with reference to the tun-

nels on the map ?

A. Bring it out with a mule train. We cut

through—we put in our chutes here and stope this

ore out and draw it from anything above the tunnel

level.

Q. What is that line along by your finger ?

A. That is our main tunnel.

Q. Does that run from the surface?

A. That runs out on this same surface to the mill.

The mill is here, 200 feet from this point.

Q. How far is it from the mouth of the tunnel to

the face, in the Eistug Sun claim at the present time

—about how far?
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A. It is a little over 5,000 feet.

Q. Now, you say you went to Chichagoff in 1909,

was it, Mr. Freeburn? [324—281]

A. 1909 I went to take charge of the property.

Q. Was it at that time that the present Chichagoff

Company bought bought the original claim?

A. Bought the original claims in November of

1909.

Q. Now, will you explain—I thought probably the

Court would like to hear this explained briefly—the

history of the mine from then on up until 1915,

when the claims in controversy were purchased.

A. When I went to take charge of the property it

was in December. I arrived at the mine on the 23d

day of December, 1909. At that time the face of the

tunnel was about 20 feet past this raise which goes

through to the surface. The old company had done

that work—^this raise through here.

Q. (By Judge ELLIS.) That is on what chute?

A. That is on the original Chichagoff chute. That

is the only ground that we owned at that time, the

Chichagoff Mining Company.

Q. (By Judge ELLIS.) That is in blue?

A. That is in blue; and we started in this mill,

milling ore. There was no development work done

for a long time ; then after working this ore and get-

ting it fairly well worked out to— The idea of not

doing any development was that we had made the

first pajnnent on the property

—

Mr. COBB.—We object to what the ideas and con-

clusions were. Let him tell what we did.
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The WITNESS.—That is exactly what I did.

Judge WINN.—I am talking to the Court and not

to you, Mr. Freebum.

Judge ELLIS.—It is very material—it shows the

actions of the company at that time.

The WITNESS.—The company's conclusions

were my conclusions.

The COURT.—Go ahead and tell what was done.

A. We mined this ore out, and we didn't do any

further development for a long time because we were

meeting the purchase price with the money taken out

of the mine.

Judge WINN.—We object to meeting the pur-

chase price. [325—282]

The COURT.—It is preliminary to the history of

the mine—it is only explanatory of things.

The WITNESS.—Then we started sinking this

shaft—that was started late in 1911, for the purpose

of development.

The COURT.—Don't go into too much detail.

Just tell what jom did, and the history of the mine

and your workings there.

The WITNESS.—In 1912 we continued then

from here and w^e continued to this point here.

Q. (By Mr. FAULKNER.) Just for the pur-

pose of the record refer to the claims and chutes by

name.

A. We continued to run the Chichagoff tunnel

from a point 20 feet beyond the raise in the Chi-

chagoff chute—we continued it for a distance of

about 200 feet to further prospect the Chichagoff



402 John Tuppela vs,

(Testimony of James L. Preebum.)

chute. We discontmued the tunnel then, as we had

no outcrops or anything further to run the tunnel

for in this ground that we then owned. In 1910 Mr.

Bratnober made a visit to the mine with a view to

looking further into the purchase of the Golden Gate

mine. At this time this tunnel was run into the

end of the ore chute here.

Q. By this tunnel you mean

—

A. What is called the Golden Gate tunnel No. 1;

and the Golden Gate timnel No. 2 had been started

but hadn't reached the ore. The Golden Gate Min-

ing Company was running that tunnel, and at that

time Mr. Bratnober walked in this tunnel—that is,

he looked at it at that time and he decided we didn't

want the Golden Gate mine.

Judge WINN.—I object as to what he decided as

hearsay.

The COURT.—If you know that of your own per-

sonal knowledge

—

The WITNESS.—Yes, sir, he was with me at the

time—I was with him and we w^ere talking it over.

It was my suggestion that we try to get that prop-

erty because we only had this one chute on this

ground at that time.

The COURT.—All right—proceed. [326—283]

The WITNESS.—When Mr. Rust came up the

foUow^ing year, in 1911, we talked this same proposi-

tion over again, and Mr. Rust decided that it was the

proper thing, if we could get this property to include

with the Chichagoff, to buy it, and he arranged for

a deal with Mr. Mills and his company, the Golden
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Gate Company, to take an option on this ground at

$105,000—It was a year's option.

Mr. COBB.—What year was that?

The WITNESS.—That was 1911. The option

was acquired on the 20th day of August, 1911, and

then we started in on the development of this ground.

We continued this tunnel, the Golden Gate No. 1

tunnel, from a point about 10 feet past the ore chute

to the present face, which is about 500 or 600 feet;

and the object of that work was to try to pick up this

ore that was shown on the surface here, but we didn't

get it—it wasn't there. We run numerous pros-

pects there also, but we couldn't find that ore. We
also continued this other work on No. 2 tunnel and

No. 3 tunnel. We had No. 2 tunnel in at that time

practically to the face, but we continued this No.

3 and run it in here ; we also started No. 4 in May,

1912, and run that into a point here to this ore

—

where we picked up this ore past the ore chute.

The COURT.—Let me stop you right there.

Those tunnels you have just mentioned, that is No.

4? (Indicating.)

The WITNESS.—No. 4.

The COURT.—And that is No. 3? (Indicating.)

The WITNESS.—No. 3.

The COURT.—And that is No. 2? (Indicating.)

The WITNESS.—No. 2 and No. 1.

The COURT.—I notice a space colored yellow and

a smaller space colored black on tunnel No. 3 and on

tumiel No. 2—what does that space colored black

represent ?
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The WITNESS.—That represents ore that was

left there; we could not take that ore out without

losing the tunnel. We left [327—284] those as

pillars to preserve these tunnels.

The COUET.—Does the space that is marked in

yellow indicate the ore you found in those places ?

A. It indicates the ore that has been extracted.

The COURT.—And the space marked in black

that is superimposed represents the pillars you left ?

A. Either pillars of ore in place, or where it is

small like that at the bottom of the tunnel they are

left as tunnels.

The COURT.—And the yellow space, what does

that represent?

A. That is blank ground.

The COURT.—Barren ground.

A. Barren ground.

The COURT.—I understand, then, the substance

of your testimony to be that when you got through

that yellow space that was the end of the ore ?

A. Yes, and then we continued the main tunnel.

After acquiring this option, and on April 5, 1913, we

cut into the Golden Gate chute here, on the main

tunnel, and we continued that for 110 feet into the

Golden Gate chute but the air was bad and we had no

air connection, and then we came back and started

our raise to this No. 4 tmiiiel, and we started that

raise on April 25th, and we hove through here on the

3d day of August.

Mr. COBB.—1913.

A. 1913; and after hoving we came through back



Chichagoff Mining Company. 405

(Testimony of James L. Freeburn.)

down and continued this tunnel.

Q. (By Mr. FAULKNER.) That is the main

tunnel ?

A. The main tunnel—until we had passed through

the chute.

Q: Passed through which chute?

A. The Golden Gate chute ; and we run these var-

ious raises to stope the ground; and we started the

main shaft which is shown here—we started that

shaft in December, 1913, and we started it at this

end of the chute. It was a question as to where to

start this chute at that time. If we had anticipated

ore on [328—285] this ground at that time we

would have put this shaft here—it is the natural

place for it

—

Judge WINN.—I object to his reasoning about it.

Let him state what done. That is a matter we can-

not cross-examine him on or contradict him on if it

happened to be untrue.

The COLTRT.—Gentlemen, this is not worth argu-

ing about. Proceed.

The WITNESS.—These chutes have all more or

less of a rake this way as is shown in both instances,

and the ore having to come out of the shaft at the

end of the ore chute

—

Q. Of the Golden Gate?

A. The Golden Gate ore chute.

Q. You mean the west end?

A. Yes; has a trend this way, and then towards

the end of the tunnel raise it here and bring it out

to the end ; w^e passed through the Golden Gate chute
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between 50 and 60 feet of that stope—we worked at

that point.

Mr. COBB.—What year was that?

Mr. FAULKNER.—If you have any memoran-

dum you might refer to it.

The WITNESS.—I have a memorandum.

Mr. COBB.—Yes, just refer to it—^we would like

to know the date.

The WITNESS.—March 20, 1914—50 or 60 feet

beyond the Golden Gate chute, and there we discon-

tinued the work.

The COURT.—What point is that ? Is there any-

thing on the map by which you can designate that

point ?

The WITNESS.—No—I can make a mark there.

The COURT.—Mark a cross there.

The WITNESS. (After marking point with a

cross mark.) That was March 20, 1914.

Mr. FAULKNER.—^That was when you stopped ?

A. That was when you stopped the work, at that

point.

Q. You stopped driving the main tunnel ?

A. Yes, we stopped driving the main tunnel ; and

the only croppings that we had at that time up here

was this cropping here and this cropping here.

[329—286]

Q. This cropping here, — you mean the cropping

that was on the line between the Golden Gate and the

Golden Horn?

A. Yes, on the one end, and the cropping of the

Golden Gate chute proper on the other end, was the
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only two croppings we had. In view of the fact that

this chute had been in the ore so much longer than

this,—in view of this being so much longer we at that

time connected that chute up with this, thinking this

would come down and the two would meet—at any

rate that was our supposition until we did this work

to demonstrate that that cropping did not come down

at all.

Q. Which cropping did not come down?

A. The one on this line between the Golden Horn

and the Golden Gate. If our tunnel had gone

through there there would not have been any

Chichagoff Mine, because this chute coming down and

showing where it played out

—

Judge WINN.—That is immaterial, absolutely.

It didn't go through, and they did find the ore.

Supposing they ran it clear up on top of the moun-

tain, and they would find no ore ? It is only encum-

bering the record.

The COURT.—The object of this witness' testi-

mony is to show,—in your case you are basing a good

deal of it on the fact that they paid little or nothing

for a thing that was worth millions of dollars, and

the object of this testimony is to show from experi-

ence and from the history of the mine that they had

no reason to think they would strike a bonanza, but

that it was a speculation. That is the w^hole object

of the testimony.

Judge WINN.—Yes, that is true, but he said if he

had run this tunnel higher up, and so forth, they

wouldn't have done so and so, Now^, a trained miner
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would run it where he thought he was going to find

the ore, and he did run it where he found the ore—he

run it in the proper place.

Mr. FAULKNER.—Let me ask Mr. Freeburn a

question right in here, please. [330—287]

Q. Are j^ou a mining engineer, Mr. Freeburn ?

A. Yes, sir.

Q. How long have you been engaged in mining?

A. 33 years.

Q. What experience have you had ?

A. Well, I first went to work in the Drumlummon

mine in 1886, in Montana ; I worked at the Elk Horn,

and I worked at the Empire.

Q. Where is that?

A. All of those three mines are in Montana. In

the fall of 1890 I went down with Mr. Bratnober to

Delamar. When they examined the Delamar mine

in Idaho in '91, I went down there and worked there

four years. I worked at the Tip Top mine in Silver

City for Colonel Bryan—^had charge of his work

there—and in '95 I was called by Mr. Bratnober to

Salt Lake and I worked with him and Charley Mol-

son and Professor Tilden on the Golden Gate mine

in the Mercur District—made an examination of it.

They had it bonded at three million dollars, and I

went to work steady at that time for the Exploration

Company—that is, Mr. Bratnober was one of their

representatives at that time, and also for the Good-

erham-Blackstock Syndicate. I examined most of

the mines in the Rossland District, in British Colum-

bia ; also for the Boston Consolidated, and examined
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the Highland Boy in Bingham Canyon. The Boston

Consolidated is part of the Utah Copper Company

now.

Q. Have you been engaged in mining continuously

for over 30 years ? A. Continuously.

Q. From your experience as a mining man would

you have driven the Chichagoff main tunnel where it

is now? A. No.

Q. Where would you drive it?

A. I would have driven it higher because there

isn't sufficient head room for the mill. If anybody

goes and looks at the Chichagoff mill they will see

where we have been considerably handicapped by the

lack of head room at the Chichagoff mill. [331

—

288]

Q. If you had driven it higher where would you

have driven it ?

A. We would have come in at an elevation of 50

feet higher, or 60 feet at least.

Q. If you had done this would you have struck

those ore chutes ?

Judge WINN.—They are trying to belittle his ex-

perience after they have brought it out. He has

qualified Mr. Freeburn, as being an expert mining

engineer, and now he is trying to show that he is not

an expert mining engineer. It is absolutely imma-

terial.

The WITNESS.—The tunnel was already started

and it was just a case of continuing it.

The COURT.—The tunnel was started before Mr.

Freeburn went there.
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Judge WINN.—That is true, but he is asking now

where he would have run the tunnel if he had run it

according to his experience, and if he had run it there

he would not have been an expert because he would

have missed it.

The COURT.—The objection is overruled.

Q. Now, what would have been the result if you

had driven it where any mining engineer would drive

it?

Judge WINN.—The same objection, if the Court

please. He has asked him the same question, and it

is incompetent, irrelevant and immaterial.

The COURT.—The objection is overruled.

Q. (By a JUROR.) That is a scale of 100 feet to

the inch, and 50 feet higher up, as you said, that

would have struck the same thing, wouldn't it?

The WITNESS.—It is a question of the point you

pick out. The point I was making, at the mill we

needed considerable more elevation, and anybody

starting a tunnel there, considering the nature of the

ground there, would have started it considerably

higher up. 50 or 60 feet probably would still come

into the ore—it is just a question of the point, but it

shows a very close point here where if a person would

have come and [332—289] come above that,

coupled with the work—^which is the only thing we

have to go on in mining—coupled with the work

showing this ore did not continue, once we reached

the bottom of it, if we had got this below the bottom

here—^mining is like any other business, it is a ques-

tion of running it to make money—we would have
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taken out whatever ore there was on the top and quit

right there—we would never have sunk there again,

—there wouldn^t be any object in sinking again with

this all before us.

Q. Now, if you will just go on and explain.

A. We stopped at this point on the 20th day of

March, 1914, and went ahead with the development

of this chute.

Q. Which chute is that? A. The Golden Gate.

Q. Which point?

A. Well, we went ahead from the shaft— this

shaft is shown through here, No. 2 shaft—^we con-

tinued that shaft and run these drifts at 100, 200, 300

and 400 feet.

Q. That is one, two, three and four hundred feet

below the main tunnel?

A. We call them the 100, 200, 300, 400, etc., but

they are not exactly even—they are around 125 to 130

feet apart, but drifts always, in mining, are called in

that way. We speak of a 100-foot drift—it may be

110 or 120 feet, but they call it 100 feet for identifica-

tion, in speaking of the levels underground. After

we developed this to a sufficient stage to show a big

body of ore, the question naturally would come up as to

our future policy of development. I had figured and

argued with Mr. Rust this was the only known chute

—there was nothing ahead, and we debated the ques-

tion as to w^hether we would continue any further into

the gi'ound, or take this ore out and take whatever

profit there was in the mine ; but this chute developed

very good—we had a lot of ore there, and the final
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conclusion was that while we were taking this ore out

it [333—290] would be good policy to do further

work. We could do this work in this way, that we

would have to fill these stopes with waste. In a

number of instances we have had to drive cross cuts

into the foot wall to get this filing here. As soon as

we would take one of these stopes out we would go

to work and take the waste from the continuation of

this tunnel and do the filling. That was the con-

clusion we came to; and later when I got the first

stope emptied out and ready for filling, then we

started in again on the continuation of the main tun-

nel. In the meantime we figured on the stretch of

ground that we had, ground ahead, and Mr. Rust

thought it would be a good idea to continue right on

to the surface—continue this tunnel right on through

this ground ; and we had already bought part of the

ground, and then later on we decided if we could ac-

quire this ground, too, acquire the other interests

before we would spend this money,—^there was no

object in spending money as long as somebody else

owned the ground,

—

Q. Where were you when you brought that Over-

the-hill and Rising Sun interest in 1915 ?

A. Right here.

Q. Where is that?

A. At the point where this cross is on the map,

which is between 50 and 60 feet from the Golden Gate

chute.

Q. How far from the line of the Over-the-hill

claim ?
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A. In the neighborhood of 750 feet.

Q. How far from the chute ?

A. It is a little over 800 feet from the extreme end

of the chute here ; it is 900 feet from the chute proper,

—this point here.

The COURT.—How far is the point X, the point

marked with a cross, from the point where you ac-

tually struck ore in the Over-the-hill claim ?

The WITNESS.—950 feet.

The COURT.—How long is the Over-the-hill claim

Mr. Freeburn ?

The WITNESS.—The Over-the-hill claim is 550

feet—less than [334—291] 550 feet in actual length,

this way.

Q. (By Mr. FAULKNER.) Where were you in

June, 1915 ? Where were you on the main tunnel "?

A. At that cross, 750 feet from this end line.

Q. (By Judge ELLIS.)- Now, Mr. Freebum, as-

suming that you, as a mining engineer, had been con-

sulted with regard to this matter in June, 1915, at the

time your main tunnel had arrived at the point

marked by X w^hich you have marked there, and as-

suming that at that time the distance on the shear-

zone from the beach to the mouth of the tunnel is

1500 feet, all barren ground, and that the distance

from the mouth of the tunnel to the first chute, that

is, the Chichagoff chute, is 800 feet, aU in barren

ground, and the first ore chute is approximately 200

feet wide, and the distance along the tunnel, follow-

ing the shear-zone, to the next chute in the Golden

Horn claim, kno^vn as the Golden Gate chute, is ap-
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proximately 2,000 feet, all in barren ground, and the

width of this chute in the Golden Horn is approxi-

mately 600 feet through to the tuimel at that time,

following the shear-zone beyond this chute for a dis-

tance of about 50 or 60 feet to the point you have

marked there with a cross, all in barren ground, would

you as a mining engineer, advise the purchase at any

gi'eat value of the stretch of ground there which you

have testified is less than 550 feet across, known as

the Over-the-hill claim, there being no surface show-

ings on that of value, that point you had reached in

June, 1915, being 900 feet distant from the end line

as it now stands on the Over-the-hill claim?

Judge WINN.—We object to the question as in-

competent, irrelevant and immaterial, and not a

proper hypothetical question. It includes at least

disputed testimony because he is including in his

question that there are no outcroppings when we have

had two witnesses to show there were outcroppings,

and he has only said there are no outcroppings—^he is

asking what he [335—292] would have done,—it

is incompetent, irrelevant, immaterial, and not a

proper hypothetical question, and it is not based upon

the facts proven in the case.

The COURT.—The objection is overruled.

A. No, I would not. It has no value except ab-

solutely a speculative value in all this ground beyond

that. The Over-the-hill claim at that time had the

same relative value as the claims adjoining the Rising

Sun, running from there down to the beach, have
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now, and they are not even located—anybody can go

there and locate them.

Judge WINN.—I object to the latter part of the

answer as not being responsive to the question. That

property down there is not in dispute—whether it is

valuable or valueless is not wdthin the issues of the

case.

The COURT.—It is only a comparison he is mak-

ing.

The WITNESS.—The only value of this ground

would be the speculative value. It is on the shear-

zone—I should say that the shear-zone runs on 3,000

feet beyond that, and it has the same relative value

this had at the time we were back here, 700 or 800

feet from the ground. If the shear-zone is valuable

this ground is valuable.

Q. (By Judge WINN.) You haven't run your

tunnel through that ground, though, have you?

A. We are talking about this ground.

Q. (By Judge WINN.) -No, the ground beyond

which you are talking about you haven't run your

tunnel through that down to the beach?

A. No.

Mr. COBB.—I thought not.

The WITNESS.—Never will.

Q. (By Mr. FAULKNER.) I don't know

whether I asked you this question or not, but does the

mere fact that there is a shear-zone in a certain lo-

cality indicate there are values in that zone %

A. No. [336—293]
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Q. Are there any other shear-zones in the vicinity

of these claims?

A. There are a number of shear-zones on this moun-

tain. When we acquired the Golden Gate property

we acquired an additional claim called the Peach

claim that lies right alongside of it. There is a

shear-zone on that—there is the same indentation of

the mountain that was spoken of in Mr. Stewarts tes-

timony. It is several hundred feet through along

the ridge of the hill and in this shear-zone there was

a bunch of quartz which w^as about 5 feet wide,

about 5 by 6 by 8, and the first year after acquiring

the Golden Gate I went up there and done the assess-

ment on the ground and the assessment played out

what quartz there was. The shear-zone is there,

and it is a very plain shear-zone—it is the same shear-

zone as this—in the same formation and has the same

characteristics, but we abandoned that claim—it is

lying there now.

Q. That is different shear-zone from this one ?

A. Yes.

Q. Any other shear-zone?

A. Yes ; Lou Smith has a shear-zone down on the

beach—that is located down here—a little over half

a mile—he had a showing there.

Judge WINN.—We object to that as immaterial.

The COURT.—Overruled.

Q. Now, will you explain the course of the shear-

zone on which these claims are located as it goes

down

—
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The COURT.—First, I want to know exactly what

a shear-zone is.

Q. (By Mr. FAULKNER.) Explain to \hQ Court

what a shear-zone is, Mr. Preebum.

A. A shear-zone is practically caused by the move-

ment, and it is the movement of the earth which

creates a broken up mass by the shearing process—^by

the movement. It may be any width, up to several

hundred feet or over a thousand feet.

The COURT.—Does it mean shear in the sense

that it is straight [337—294] down? What do

you mean ? It is sheer or shear ?

The WITNESS.—Shear. It means in the sense

of movement, and as a rule it is more or less parallel

with the stringers through it.

Q. (By Mr. FAULKNER.) How about the walls

or boundaries—the exterior?

A. The boundaries, as a rule, whatever formation

it is in, it will be the original countiy rock.

Q. What do you call those boundaries where the

shear-zone stops ?

A. That would be the original country rock. In

this instance the country rock is gray-wack. This

gray-wack has been sheared and within the limits it

was sheared the country rock is all broken up. Gray-

wack is an impure sandstone.

The COURT.—I would like to know, is there any

specific width of a shear-zone, or are some a few feet

and some a mile. Tell me what portion of the land

you are talking about a shear-zone may embrace.

The WITNESS.—It depends altogether on the
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movement. A shear-zone may be 20 feet wide or it

may be over a mile in width.

The COURT.—How wide is the shear-zone you are

talking about ?

A. Well, it will vary. From the work we have

done I would say it would vary from 60 feet up to

probably two or three hundred feet or more.

The COURT.—Well, is the entire mountain a

shear-zone?

A. No, not the entire mountain, but there are a

number of shear-zones on the mountain.

The COURT.—Is the place w^here you began your

original workings, called the Cbichagoff chute, to the

right of the map, is that a shear-zone ?

A. Yes, sir; this comes right on the shear-zone

—

the same thing as this.

The COURT.—Is that the same shear-zone that

the Over-the-hill is on?

A. Yes ; the shear-zone extends right down on this

side. [338—295]

The COURT.—Then the whole mountain is a

shear-zone ?

A. No, just this width going up the mountain and

down the other side. There are a number of shear-

zones on the mountain, but the mountain is probably

between five and six miles long—^the mountain

proper.

Q. (By Mr. FAULKNER.) You say there are

nothing but shear-zones on the mountain ?

A. I didn't say nothing but shear-zones. I said

there are a number of shear-zones on the mountain.
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This one of the shear-zones right here.

Q. How high is the mountain, Mr. Freebum?

A. Two thousand one hundred and twenty.

Q. Do you know whether or not all of the boundary'

lines of the Over-the-hill claim are within the shear-

zone—the surface, in other words, is that on the

shear-zone ?

A. The shear-zone apparently runs down through

the Over-the-hill claim.

Q. Yes, but do you know whether the claim is

squarely on the shear-zone, or whether part of it is

on and part of it is off?

A. There isn't sufficient work to tell what the

width of the shear-zone is. You cannot stand off and

say a shear-zone is so wide. In places where work is

done there is evidence of a shear-zone.

Q. You cannot tell unless there is work on it ?

A. No, you cannot tell without lookiug—breaking

into the ground, that there is a shear-zone there.

Q. Now, Mr. Freeburn, in order to work or pros-

pect or develop the Over-the-hill claim, in order to

reach the ore bodies that have been discovered in

there, how could it be done unless it were done

through your workings on the Chichagoff Mine?

A. It could be done by sinking from the surface,

between these lines, by sinking down— or it could

be done by coming over on this side of the hill and

running a tunnel into it. [339—296]

Q. What would be the approximate cost of that ?

A. You mean to this depth here ?
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Q. Yes, to where the ore bodies are that you have

developed.

A. That would cost anywhere from, probably, a

hundred to two hundred thousand dollars, because

you have to put in your equipment and camp, and all

your overhead expenses, and you would have to have

surveys—it would be a big undertaking to undertake

to go that distance.

Q. Now, I ask you a moment ago if you can trace

this shear-zone, upon which these claims are located,

beyond the beach or beyond the water mark, at the

Chichagoffdock?

Judge WINN.—I think that is irrelevant and im-

material.

The COURT.—The objection is overruled.

Judge WINN.—^Can you trace it

—

The WITNESS.—^Yes, you can trace it down to

the beach, and then you can see it on the other side

of the bay—it is right in sight.

Q. How far is it to the other side of the bay ?

A. It is probably a quarter of a mile across the

bay.

Q. Has any w^ork been done on that shear-zone on

the other side of the bay to your knowledge ?

A. Yes.

Mr. COBB.—I object to that as inunaterial and ir-

relevant.

The COURT.—Overruled.
Q. What w^as done ?

A. There was a man by the name of Moore, that

took a bond on it from Mr. Tilson—Tilson was the
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owner of it—he sunk a shaft on the shear-zone there,

spent upwards of $25,000, and quit it.

Judge WINN.—We object to this testimony as in-

competent, irrelevant and immaterial; going into

some other property, misleading to the Court and
Jury because we are only litigating this property, and
what somebody else did has nothing to do with it.

[340—297]

The COURT.—The objection is overruled.

Q. Now, Mr. Freeburn, will you go on and explain

the further development of the mine up to the dis-

covery of the chute of ore in the Over-the-hill claim'?

The COURT.—Be brief, Mr. Freeburn, because I

do not think that it is very material.

Judge WINN.—I think that is hearsay, and would

not bind the defendant.

The COURT.—Overruled.
A. I told Mr. Rust I didn't think there was any

chance of us getting any further ore, that that was

the end of the ore—because of there being no further

surface showings we were not warranted in doing

further work; and as I said before, he decided that on

account of using this for filling—that was one of the

objects, and the fact that we were making this money

at this time—that it would be better to go to work

and continue this work, because if we had mined this

ore out, why, then, nobody wants to go down in their

pocket—they they wouldn't have gone down into

their pocket and paid for doing this work

—

Judge WINN.—I object to the reasoning of the

answer, and ask that his entire answer be stricken.
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The COURT.—The objection is overruled and the

motion is denied.

A. (The witness continuing.) If this ground had

been worked out we would have been through at that

time—we would never have prospected this ground,

but in view of the fact that we could use this ground

for filing, was one of the reasons why we continued

on. We came in here and struck the Temby ore

chute here in 1916—on the 3d day of April, 1916, is

when we struck this ore ; we started the work of the

continuation of this tunnel in the fall of 1915.

Q. What time in the fall, Mr. Freeburn?

A. WeU, it was late in October—late in October,

we started the continuation of that, and struck here

on the 3d day of April, 1916. [341—298]

Judge WINN.—We object to the witness testify-

ing from this memorandum—there is no foundation

laid for it.

Mr. FAULKNER.—^You asked him to do so a

while ago.

Judge WINN.—I don't know what memorandum

he is testifying from now. You never identified it

—

he may have a dozen. Any way I am making this

objection that there is no foundation laid for the

using of this memorandum. He has books, files, etc;

let him bring them into court and testify from them.

The COURT.—Overruled.
A. We then continued on through this chute on

that stope at this point, inside of the Golden Gate

claim.

Q. Mr. Freebum, was that work from the point
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that you have marked with the cross—was the con-

tinuation of that work commenced after you had got

the deed from the guardian, Mr. Mills?

A. Yes, in the latter part of October, 1915.

Q. All right, go ahead.

A. And we continued, and we got through this

chute along about July—that is, we got through this

Temby chute, and we were still inside of the Golden

Gate claim then—that was July, 1916, and we

stopped work again then, and at intervals when we

had somebody we could put in there we gradually

continued this work, and we struck this Rust chute

on April 8, 1917.

Q. In what claim?

A. In the Over-the-hill claim. That was in 1917

that we struck it.

Q. When did you go through the ore on that claim?

A. On November 3d, 1917.

Q. November 3, 1917?

A. Yes, on the main tunnel level.

Q. When did you commence to mine and mill ore

from that chute Mr. Freebuni, to any extent—from

the Rust chute?

The COURT.—You are speaking of the Over-the-

hill claim?

Mr. FAULKNER.—Yes, the Rust chute m the

Over-the-hill claim.

A. That was along about January or February,

1918, before we started on any principal stoping

there. [342-299]
^ . .^. .

Q. And I think you have already testified that you
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have now reached the top of that ore chiAe, the Rust
ore chute, in the Over-the-hill claim f

A. Yes; it shows the ground completely stoped out

here, and this is the high point of this chute.

Q. And how far has your tunnel gone beyond the

ore in the Rust ore chute into the Rising Sun claim?

A. About 350 feet.

Q. Is that in ore or in barren ground?

A. That is in barren ground. It is a very difficult

thing, also, in most of this work to go to work and

start a tunnel or shaft or anything else and strike

one of these ore bodies, because they are within the

shear-zone. We run and struck this readily, and

then we done considerable cross-cutting, but the way
we done this was by having this former work to go

by, giving us this dip, which is the Golden Gate chute

in the Golden Horn claim to go by—taking the dip of

the chute in the work we had already done—we done

this work from one, two, three, and we had four in

also—we had the dip there and we could take it—the

dip was about 72 degrees—by taking that dip we

were able to run in there and run right on to that,

because our surveys would show us right where we

were.

Q. From the outcroppings?

A. Yes; anybody starting a tunnel here without

the actual outcropping of a known chute on the sur-

face, would sure have some time finding that—would

be like a needle in a haystack.

Q. Do you remember the time the deed was exe-

cuted from Mr. Mills, the guardian of the estate of
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Tuppelca, to the Chichagoff Company?
A. I think it was in October—the early part of

October, or the middle of October.

Q. 1915? A. 1915. [343—300]

Q. Do you remember the circumstances—who bid

at the sale on behalf of the company ?

A. My brother.

Q. Who was manager of the company at that

time ? A. I was.

Q. Did your brother get any instructions from
you? A. Yes.

Q. What instructions did you give to your brother

at the tome he bid on this property, with reference

to the price?

Br. COBB.— We object that as purely hearsay,

and not binding upon the plaintiff in this case.

Mr. FAULKNER.—It will show this: the charge

has been made in the pleadings, and there was some

little bit of testimony offered, I think, bearing on the

question of fraud, and they attempted to show that

there was some prearranged agreement between Mr.

Mills and Mr. Freeburn regarding the purchase price

of this property. I want to show just what the com-

pany was willing to do at that time, as bearing on

whether or not there was any agreement.

The COURT.—Ask him what the company was

willing to do. His instructions to Mr. Bill Freeburn

I do not think would be evidence.

Mr. FAULKNER.—What his instructions to Mr.

Bill Freeburn were?

The COURT.—No.
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Mr. FAULKNER.—Then the Court will permit

me to ask him what the company was willing to do,

and what the company intended to do?

The COURT.—Yes.
Q. (By Mr. FAULKNER.) What was the inten-

tion of the company with reference to purchasing

these properties that were up for sale by the

guardian?

Mr. COBB.—We object to it as incompetent and

immaterial, and no foundation laid. Mr. Freeburn

is not a stockholder of the company, not on the board

of directors, and what the intention of the company

was, unless conveyed to someone, would not be

material. [344—301]

The COURT.—The objection is overruled—if you

know.

Mr. FAULKNER.—Yes, if you know, what was

the company's intention or understanding regarding

the price of this property—what were they willing

to pay?

A. The company were willing to pay a thousand

dollars. If we could buy the claims at a reasonable

price, we were willing to buy them at a reasonable

figure.

Q. Were you willing to pay more than a thousand

dollars?

A. And my brother was authorized by me to go

over and bid a thousand dollars on those claims, and

no more. If anybody had bid more than a thousand

dollars, that was the end of it—that was as far as we

were willing to go, a thousand dollars.
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Q. Now, we asked you a hypothetical question,

Mr. Freeburn, as a mining engineer, regarding your

opinion as to whether or not you would advise the

purchase of those claims under the circumstances.

Now, I will ask you to state whether or not you did

advise the purchase of them from the guardian?

A. No, I did not advise the purchase of them. My
advice to the company at that time—in talking with

Mr. Rust, who is the president of our company, was

that I did not think there was any further ore in that

ground, but, as I stated, with a view of using the

waste in the continuation of the tunnel for filling in

the stopes, etc., that if we were going to prospect fur-

ther on those lines it would be a good idea, if we

could buy those claims reasonably, to pick them up

in case there was anything further in the ground.

Q. You stated in your testimony that before the

purchase of the Golden Gate property Mr. Bratnober

was a stockholder in the company? A. Yes.

Q. And that Mr. Bratnober came up and made an

examination of the Golden Gate property?

A. Yes. [345—302]

Q. What did Mr. Bratnober do at the time the

Golden Gate property was purchased in reference to

his interest in the mine?

Mr. COBB.—I object to that as incompetent,

irrelevant, and immaterial, and not binding upon the

plaintiff in this case.

The COURT.—Objection sustained.

Mr. FAULKNER.—That is all.
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Cross-examination.

(By Mr. COBB.)

Q. Mr. Freebum, just step down bere to this map
a minute. Now, the first ore cbute, as I understand

you, you started in from the mouth of the tunnel,

what did you say the distance was until you struck

ore? A. I don't think I stated the distance, did I?

Q. What was the distance stated in the hypo-

thetical question—was it 800 feet?

Judge ELLIS.—It was 800 feet, based on Mr.

Stewart's testimony.

Mr. COBB.—He said approximately.

Judge ELLIS.—Yes.

Q. (By Mr. COBB.) What is the actual distance

from the mouth of the tunnel to where you struck

the first ore chute ?

A. A little over 800 feet.

Q. Scale it,—isn't it 720 feet?

A. It could be 720 on this line, but the measure-

ments I have given are by the tunnel here.

Q. What I am talking about is a direct line there

—720 feet, isn't it? A. Yes.

Q. Now, that is the first ore chute. What do you

call that ore chute ?

A. Call that the Chichagoff ore chute.

Q. Now, how far is it from the Chichagoff over to

the Golden Gate—the next ore chute, you say, is the

Golden Gate—that is, what you call the Golden Gate,

—how far is that ? [346—303]

A. That is about 1,750.

Q. What is the next ore chute called?
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A. The Temby ore chute.

Q. And the next is the Rust? A. Yes.

Q. Where is this De Groff ore chute?

A. The De Groif and the Chichagoff ore chute are

identical. Sometimes call it the De Groff and some-

times the Chichagoff.

Q. Is that true? A. Yes.

Q. Isn't it true that the De Groff is somewhere on

this ground?

A. There is no chute in that ground.

Q. There is none—all right. You testified in this

case, before Judge Jennings, in September, on the

application for a temporary injunction, didn't you,

about this same ground? A. Yes, I probably did.

Q. You probably did? A. Yes, I did.

Q. Why didn't you say so?

A. Well, I was just wondering what you were

going to tell me I testified to.

Q. There is no doubt about it, is there?

A. No doubt I testified, no.

Q. I will ask you if on that occasion I asked you

this question: "You were running it," referring to

the mill, "before you struck ore in the Over-the-hill

claim—running your mill exclusively on it, weren't

you?" Do you remember that question being asked

you? A. Running what?

Q. The mill, on other ore besides the Over-the-hill

do you remember that question?

A. At what time? I don't understand the ques-

tion. [347—304]

Q. Before you struck ore on the Over-the-hill, I
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ask you if you were running the 20 stamp-mill full

capacity? A. Yes.

Q. Did you answer it as follows: "We were run-

ning the 20 stamps at that time, but we had other

chutes. We had the Chichagoff chute, and we also

had the De Groff chute, which was a very good

chute." Did you so testify? A. I don't think so.

Q. Do you deny it?

A. There is no such thing as the De Groff chute.

Q. I am asking you if you so testified on that

occasion?

A. I don't think so—I think it is misquoted.

Q. Did you so testify? A. I don't think I could.

Q. I will ask you if it isn't a fact that the De Groff

ore chute isn't in that ground and you deliberately

left it off that plat?

A. No, sir; there is no De Groff ore chute on that

ground.

Q. Will you state whether or not you testified as I

have read to you here ?

A. I don't think I could. I couldn't testify like

that—I don't think I could—there is a mistake there

somewhere.

Q. You have a very large pecuniary interest in

this suit, haven't you?

A. Not very much now, Mr. Cobb. I entered into

a contract with the Chichagoff Mining Company at

the time I took charge of that property. That con-

tract is limited, and it runs out in March, 1920.

Q. What is that contract with reference to your

percentage, if any, on the ores?
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A. The contract gives me 7i/> per cent on the

profits.

Q. Anything besides that?

A. A salary, but the salary was practically a small

salary. The salary is $200 a month. [348—305]

Q. And you get 71/2 per cent? A. Yes, sir.

Q. On the gross output? A. No, sir.

Q. On the net?

A. No, sir—on the dividends declared.

Q. On the dividends declared—that is practically

the gross output. Now, then, on the 12th day of

February, 1913, you bought for the company a half

interest in the Over-the-hill and the Rising Sun and

in the Golden West, didn't you?

Mr. FAULKNER.—We object to that as not

proper cross-examination.

The COURT.—The objection is overruled.

Q. You did that, didn't you? A. Yes.

Q. Now, then, the next step you took to acquire all

of the entire interest in the Over-the-hill, the Golden

West and the Rising Sun, was to attempt to adver-

tise old man Tuppela out, in 1915, didn't you—Janu-

ary, 1915?

Mr. FAULKNER.—Same objection—not proper

cross-examination.

The COURT.—How do you claim that is cross-

examination? I allowed the first question, but if

you are going to go into the good faith of the trans-

action

—

Mr. COBB.—That is exactly what I am doing.

The COURT.—Then you must wait until some-
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thing is developed from this witness that would

make it proper cross-examination.

Mr. COBB.—The witness has testified that he did

not intend to run any further along here, that he

thought there was nothing there, and that he did not

care anything about this ground—he thought it was

valueless. I want to show the steps that he was

taking to get the title to this ground, for the purpose

of showing what his real intentions were. We can-

not go into his mind—we can only arrive at that by

what he did.

The COURT.—You say you are trying to get at

what was in this man's mind for the purpose of

showing collusion and fraud. [349—^306]

The trouble is, it is not cross-examination of this

witness.

Judge WINN.—If your Honor please, in this re-

spect Mr. Freebum answered the question and said

why he continued this tunnel on, and said he con-

tinued it for two purposes—that they had a half in-

terest from Hanlon, and also that they continued it

for the dirt they removed from the other part of it.

Now, if we can show that they were continuing this

on—that they had some prospective interest in it

besides the interest they had from Hanlon—then it

would show that they thought they had a claim that

was worth developing.

The COURT.—Technically, I do not think it is

cross-examination, but I am going to open the whole

subject, and then the defendant can take him up on

redirect examination.
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Q. (By Mr. COBB.) That was the next step you

took, wasn't it—in January, 1915, you attempted to

/get Mr. Tuppela's interest in the Over-the-hill, the

Rising Sun and the Golden West by forfeiture,

didn't you?

A. We advertised him out.

Q. You only published that, I believe, sixty days.

Now, what was the next step you took ? You got the

guardianship proceedings, didn't you?

A. Yes.

Q. You got the guardian's deed to it? A. Yes.

Q. Those proceedings were started in May, 1915,

after the forfeiture, wasn't it—the claimed for-

feiture ?

A. I think so—I am not sure about that.

Q. And you finally got that deed October 19, 1915,

from the guardian? A. Yes.

Q. Did you make up your mind at that time

to have the claims patented?

A. No, not until afterwards.

Q. How long afterwards?

A. Oh, along about May, I think, in 1916. [350—

307]

Q. In the meantime this deed that you got from

Hanlon recited that Bauer was the locator, didn't

it—pointed out where the location notice was found

—

it was located in the name of H. A. Bauer?

A. Yes.

Q. Did you draw that deed yourself? A. No.

Q. Who did? A. Mr. Shoup drew the deed.

Q. Wasn't it drawn at Chichagoff? A. No.
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Q. Wasn't it drawai at Chicliagoff—the acknowl-

edgment taken at Chichagoff?

A. The acknowledgment was taken at Chichagoff.

The deed wasn't drawn at Chichagoff. I didn't have

any description to draw the deed on at that time.

Q. So you sent it to Sitka to be drawn—for the

proper description? A. Yes.

Q. You kept it at Chichagoff—the acknowledg-

ment was taken before you ? A. Yes.

Q. And then after that you got the deed from the

original locator, Mr. Bauer, the man whose name is

on the original location notice, did you? A. Yes.

Q. That was in December?

A. That was in December.

Q. And then you subsequently applied for patent

—

right away afterwards?

A. Not right away afterwards.

Q. The next year, then, we will put it

.

A. We had them surveyed for patent on the 18th

of June, I think it was. Fred Wettrick came out and
surveyed them for patent. [351—308]

Q. (By Mr. FAULKNER.) What year?

A. 1916.

Q. (By Mr. COBB.) And your application for

patent—your patent proceedings were to embrace
both the Over-the-hill and the Rising Sun?

A. Yes.

Q. The Golden West lies, or is a continuation of
the Rising Sun?

A. No, not as the Rising Sun is located there.
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You see we amended the location of both the Over-

the-hill and the Rising Sun.

Q. But it joins on to it on down the hill?

A. Not as it is shown on the map there, no.

Q. Doesn't it join it at all now, as you have

amended if?

A. As we have amended the Rising Sim, the

Golden West would lie off to this side of it—right

down here.

Q. You turned this a little more and followed the

shear-zone a little more closely ?

A. Yes, followed the shear-zone more closely, and

the Golden West is right down here.

(Whereupon an adjournment was taken until 2

o'clock P. M.)

AFTERNOON SESSION.
November 26, 1919, 2 P. M.

JAMES L. FREEBURN on the witness-stand.

Cross-examination (Cont 'd)

.

(By Mr. COBB.)

Q. Mr. Freeburn, how far is it from the mouth of

your tunnel down to the beach at Flag Bay?
A. About 500 feet, I should judge.

Q. Is it that far?

A. Pretty close to that neighborhood—I wouldn't

say, exactly.

Q. Can't you scale it and see?

A. It depends on which point on the beach you

take.

Q. Right straight out below.
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A. It is 400 feet here at this point, and 500 feet

here. [352—309]

Q. Right straight out, at the end of the lode, where

the lode runs?

A. It would be 500 feet—the lode runs down this

way—that is the shear-zone.

Q. The shear-zone is what I call the lode. It isn't

1,500 feet, as stated in the hypothetical question put

to you by your counsel, is it? A. No, it isn't.

Mr. FAULKNER.—That was based on Mr. Stew-

art's testimony.

The COURT.—The record will show what the hy-

pothetical question contained. Ask another ques-

tion.

Q. Now, you stated at the time the Chichagoff Min-

ing Company bought the Young No. 2 and No. 3, the

only ore that you had any actual knowledge of was

what was in what you call the Chichagoff chute, is

that correct ?

A. It was called the Chichagoff chute and the De
Groff chute. They call it at the mine the De Groff

chute.

Q. I am talking about this first chute.

A. Yes, we only had the one chute of ore.

Q. How far did you say the tunnel was from that,

past it? A. At the time we bought it?

Q. Yes. A. It wasn't through it.

Q. It wasn't through it? A. No.

Q. When you did get through it, however, some-
time subsequently, you say you drove the tunnel some
two thousand feet through barren ground, or what-
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ever that distance is shown on the map ?

A. No, I don't think I said 2,000 feet,—whatever

that distance is, yes.

Q. It is over 1,700 feet?

A. It is over 1,700 feet, yes.

Q. You did that hunting for ore, didn't you?

A. We did that hunting for ore, and driving for a

specific purpose—to tap the Golden Gate chute.

[353—310]

Q. And you went on with it and you found the ore

there ? A. We found the Golden Gate chute.

Q. At much greater extent along the strike than

had ever been shown above there, didn't you?

A. Yes.

Q. And yo ugot through that and vnthin 900 feet of

the Over-the-hill claim? A. Yes.

Q. Before you took this guardian's deed?

A. Yes.

Q. Now, do you mean to say, that you would not

have driven at least 900 feet further in the expecta-

tion of getting more ore ?

A. We probably would have driven the tunnel on

the same proposition and used the waste for filling.

Q. As a matter of fact you intended to do that,

didn't you?

A. On the same theory we probably would have

done it.

Q. Yes—you did do it, didn't you?

A. We did do it.

Q. And then you, before you were in that 900 feet,

struck the Temby ore chute? A. Yes.
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Q. That is a bigger and a better ore chute than the

Golden Gate, isn't it?

A. It wasn't on the main tunnel level, no ; it wasn't

nearly as good as the Golden Gate chute.

Q. You found it to be a better ore chute ?

A. We have during this last year.

Q. Now, all the way through along that tunnel as

you were driving it, the shear-zone is well defined and

persistent, isn't it, where you drove the tunnel near

the hanging-wall?

A. It is in the shear-zone all the way through the

length of the tunnel.

Q. Now, there are a few questions I want to ask

you along that line. The first ore chute you found

there when you bought it [354—311] was an ex-

tremely profitable one, wasn't it? A. Yes.

Q. High-grade ore? A. High-grade ore.

Q. And the Golden Gate was high-grade ore?

A. Yes, the Golden Gate was on the tunnel level.

Q. Whenever you struck one of these ore chutes

you could hammer out money to beat the band as long

as they lasted, couldn't you? A. Yes.

Q. Extremely profitable? A. Yes, profitable.

Q. Most profitable gold mine you know of in

Alaska, or that has ever been discovered in Alaska,

isn't it, according to the expenditures?

A. I wouldn't say that—I guess the Treadwell has

been the most profitable gold mine in Alaska.

Q. In proportion to the expenditures?

A. Yes, in every way—and in ore.

Q. Outside of that there has never been a gold mine
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discovered in Alaska as profitable as this, when you

struck one of those ore chutes?

A, No, I don't think there have been many gold

mines in Alaska that have been profitable at all.

Q. But this was very profitable when you struck

that ore?

A. Yes ; that was one thing that surprised us with

it while we were doing the development work, that it

turned out as well as it had.

Q. It isn't particularly expensive driving that tun-

nel, is it?

A. Any underground work is expensive, yes.

Q. I say very expensive—it wasn't a difficult

proposition to drive that tunnel?

A. No, it wasn't a difficult proposition, any more

than any other tunnel. [355—312]

Q. Not very expensive in proportion to the values

you found in these ore chutes ? A. In proportion ?

Q. Yes.

A. I don't see what you mean by that—proportion

hasn't anything to do with it.

Q. What I mean is this—these ore chutes are very

valuable—you made hundreds of thousands of dollars

out of each one of them, didn't you?

A. Yes—yes, we did out of the Temby and the

Golden Gate, and also made a good profit on the

De Groff or the Chichagoff.

Q. I believe you stated that in the fall of 1915 you

posted a notice at the mouth of the tunnel and that

you were going to drive that tunnel for the purpose

of developing the Over-the-hill, the Rising Sun and
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the Golden West, and that the work in the tunnel was

going to be the way the assessment work was done

—

that is correct, is it ?

A. That is correct.

Q. You intended at that time to drive that tunnel ?

A. In the fall of 1915, yes, sir.

Q. You were driving that on a speculation, of

course, in the hope and expectation, in other words,

of getting ore ? A. Yes, speculation.

Q. You did get it? A. Yes.

Q. Very valuable chutes? A. Yes.

Q. Now, you stated on your examination-in-chief

that the ground lying northerly of the Rising Sun

had not been located, didn 't you ?

A. It isn't located at the present time,—at least not

to my knowledge. I am pretty sure it hasn't been

located.

Q. Isn't the Golden West lying there?

A. Not on the end of the present location, no.

[356—313]

Q. No part of it abuts on to

—

A. It has been abandoned—there is no claim there.

Q. It is involved in this suit, isn't it?

A. I don't think so—it has been abandoned—the

Golden West.

Q. That is, you disclaim as to it ?

A. Yes, and no work has been done on it, and it has

been abandoned for some time.

Q. I will ask you if the company has at any time

determined or decided to abandon the pushing of the

main tunnel any further ? A. We have, yes.
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Q. Not going to drive it any further at all ?

A. Well, it is possible we will drive it on further.

The intention, after we got started in, was to keep

that tunnel going so as to fill the stopes there. That

is one idea of it, and also we would undoubtedly go

ahead and prospect that Rising Sun ground.

Q. Didn't you state on your direct examination

that you intended to drive that tunnel on further?

A. Yes, sir.

Q. That was your intention?

A. That was our intention, but since this suit came

up we have discontinued.

Q. You have discontinued until this suit is settled ?

A. Yes.

Q. You haven't driven any since this suit was

started? A. I don't think we have.

Q. Your company still ovms an undivided one-half

interest, however, in the Rising Sun ?

A. I don't know whether it is undisputed or not.

Mr. COBB.—That is all.

Redirect Examination,

(By Mr. FAULKNER.)
Q. Mr. Freeburn, is there any ore,—^has any ore

been discovered in any portion of the Chichagoff

mine between the first [357—314] chute and the

Golden Gate chute? A. No.

Q. None whatever? A. No.

Q. And this map, which is marked here as Defend-

ant's Exhibit No. 5, shows all the ore that has been
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developed and is being developed in the mines, does

it? A. Yes.

Q. And there was no chute left off the map ?

A No chute left off the map, absolutely.

Mr. FAULKNER.—That is all.

Mr. COBB.—I want to correct counsel and the wit-

ness. Now, Mr. Freeburn did testify on the other

trial, and I was mider the impression that it was true,

that they had the Chichagoff ore chute and also the

De Groff ore chute. That is the way the notes, which

I had transcribed, show, and I remember the witness

saying it that way; but upon further examination I

find it was a lapse of the tongue of the witness. Evi-

dently what he meant was that they had the Chichag-

off or the De Groff. That there may be no misunder-

standing about that further, I think it is true that

there is no ore chute there—they are both one and the

same chute ; but the witness did state that they had

the Chichagoff and also the De Groff.

Mr. FAULKNER.—That is true.

Mr. COBB.—The witness misled me on it, and I

had not questioned Mr. Stewart very closely upon it,

but upon investigation I find that what the witness

now says about it is correct.

Q. (By Judge ELLIS.) The hypothetical ques-

tion that was asked you as to what advice you would

give under given conditions and distances was based

on Mr. Stewart's testimony as to these distances.

Now, you have testified that the distance from the

mouth of the tunnel to the first chute, or the Chichag-

off chute, is 720 feet, and from the end of that chute
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to the next [358—315] chute is 1,760 feet, and the

distance from the mouth of the tunnel to the beach

is about 500 feet, all on the shear-zone—would the

changes in those distances make any change in your

answer to the hypothetical question ? A. No.

Judge ELLIS.—That is all.

(Witness excused.) [359—316]

Testimony of P. R. Bradley, for Defendant.

P. R. BRADLEY, introduced as a witness on be-

half of the defendant, being first duly sworn to tell

the truth, the whole truth, and nothing but the truth,

testified as follows:

Direct Examination.

(By Mr. FAULKNER.)
Q. Mr. Bradley, will you please state your name?

A. P. R. Bradley.

Q. Where do you live? A. Treadwell, Alaska.

Q. What is your profession, Mr. Bradley ?

A. Mining engineer.

Q. In what are you engaged at the present time ?

A. Engaged in

—

Q. What office do you hold?

A. I am the consulting engineer for the Alaska-

Treadwell Company and General Superintendent for

the Alaska Juneau Company.

Q. Are you a mining engineer? A. I am.

Q. What experience have you had—what qualifica-

tions have you as a mining engineer?

A. I am a graduate of a mining college, and I have
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had about 23 years field experience since graduation.

Q. In what capacity?

A. In mine management work and examination

work.

Q. What kind of mines are the Alaska-Treadwell

mine and the Alaska Juneau mine 1

A. They are gold mines.

Q. Located where?

A. The Alaska-Treadwell mine is located at Tread-

well, Alaska, and the Alaska Juneau mine is located

near Juneau, Alaska.

Q. How long have you been in charge of those

properties in Alaska! A. About five years.

Q. Mr. Bradley, will you explain to the JCourt

what a shear-zone [360—^317] is—in mining terms

what do you mean ?

A. The term shear-zone is intended to describe a

section of country which has been disturbed by a

movement of the earth's crust. A movement of that

character may continue for some time and the pres-

sure of one face against another face is probably

enormous—it is so enormous that the rock is crushed

or sheared—that is the term shear-zone, and the ex-

tent of this movement, both as far as time is con-

cerned and force is concerned, will determine the

extent of this particular zone. A fault or movement
might have just a perceptible amount of broken ma-
terial on its face, which is called a gouge, and between

the two faces of solid rock which had not been dis-

turbed by the movement you might have only a

quarter of an inch of ground-up material; that ac-



Chichagoff Mining Company. 445

(Testimony of P. R. Bradley.)

cording to this definition, strictly speaking, is a shear-

zone, but it is not generally referred to as a shear-

zone, but when the movement has been so extensive

in time and degree that the breaking up or shearing

of the rock on both sides of the movement becomes

quite extensive, from 10 feet on up to whatever it

may be, is then called a shear-zone of sheared rock.

Q. Now, do all shear-zones, or zones that you have

described, necessarily cany mineral?

A. No, they do not.

Q. (By Judge ELLIS.) Assuming, Mr. Bradley,

that this map correctly represents a gold mountain,

that there is a shear-zone beginning on the beach at

the southerly side passing through the mountain to

the beach on the northerly side, which is clearly de-

marked and of a width of from 100 to 200 feet, pos-

sibly more in places passing through that space ; that

a tunnel has been driven on this shear-zone into the

mountain for a considerable distance, and assuming

that the distance on the shear-zone from the beach

to the mouth of the tunnel is 500 feet, approximately,

all in barren ground, and the distance from the mouth

of the tunnel to the first ore chute found is 720 feet,

[361—318] approximately, all in barren ground,

and that the first chute discovered is 200 feet wide

;

and the distance along the tunnel following the shear-

zone from the first chute to the next chute found is

all in barren ground, a distance of 1,760 feet, and the

length of the second chute is 600 feet, and the tunnel

had then followed the shear-zone beyond this second

chute for a distance of 50 or 60 feet in barren ground,
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would you assume that a strip of ground 550 feet, or

less than 500 feet, beginning 900 feet from the end of

the tumiel, had any intrinsic value or any very great

speculative or potential value '?

Judge WINN.—We make the same objection to

this as we did to the other hypothetical question, and

for the further reason that Mr. Bradley has not dis-

closed that he has any information whatsoever about

the formation of this mine or the surrounding coun-

try. He has never been into the mine, never exam-

ined it, and therefore the hypothetical question could

not throw any light upon the situation at all, because

all shear-zones are not the same—all formations are

not the same, and Mr. Bradley not knowing anything

about this, I do not see, if your Honor please, how it

would throw any light on the situation at all.

The COURT.—The objection is overruled. I pre-

sume you mean would he assume, as a mining en-

gineer, based on his experience as a mining engineer ?

Judge ELLIS.—Yes.
The COURT.—^Very well, he may answer the ques-

tion in that way.

The WITNESS.—No, I would not assume, under

the conditions named, that there would be a good

chance, or any chance better than a speculative chance

of finding another similar ore body in that section of

ground.

Q. (By Judge ELLIS.) Now, Mr. Bradley, as-

sume that on each of the two chutes which had been
discovered up to that time there was an outcrop of

pay ore, and that after that there was no outcrop of
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pay ore on this 550 foot strip I have referred [362

—

319] to, would that tend to lessen or augment the

probability of finding ore?

Judge WINN.—The same objection, if your Honor

please, to the question. It does not include any ad-

mitted facts, and it includes some disputed facts.

The COURT.—Yes, Judge Winn, they are de-

veloping their side of the case. This hypothetical

question is based on their testimony.

Judge WINN.—Yes, but these hypothetical ques-

tions should be based to some extent on admitted

facts. I may be incorrect on that. Besides the

other objections I urge this objection, and let the

Court rule upon it.

The COURT.—The hypothetical question is based

on evidence in the case—we cannot tell whether they

are facts in the case until the person that is decid-

ing the case decides on which side is the preponder-

ance of the testimony, but counsel bases his hypothet-

ical question on what he conceives to be the evidence

in the case.

Judge WINN.—I simply want to urge the objec-

tion and get it in the record.

The COURT.—Overruled.
The WITNESS.—In my judgment the absence of

any outcrop over a given section of ground would cer-

tainly tend to lessen the chances for finding an ore

body underneath that section of ground in the face

of the fact that the ore bodies that were found did

have outcrops.

Mr. FAULKNER.—That is all.
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Cross-examination.

(By Mr. COBB.)

Q. Mr. Bradley, you have never studied geology,

have you ? A. I have.

Q. Now, you have never seen this mine, have you I

A. No.

Q. You know nothing about the indications there

other than what you have been told in this hypotheti-

cal question? [363—320] A. That is all.

Q. If you had had charge of this mine from the

year 1909 up to the beginning of 1915, and during

that period of six years had made a study of the local

conditions, had made a study of the mine so far as it

was then developed, and had had all the data that you

could obtain this six years, it might have changed

your opinion very much, might it not ?

A. I will have to ask before I answer that question

where the development was.

Q'. The development work at that time was

through the Golden Gate chute marked here, and

within 900 feet of the Over-the-hill claim. Now, if

you had seen the conditions disclosed by that work

it might have changed your opinion very much, might

it not? A. No, I think not.

Q. You think you could form just as good an opin-

ion as to the probability of encountering ore of value

in the Over-the-hill claim from this hypothetical

question as if you had had six years' experience

working it ? A. I certainly do.

Q. You would gain nothing at all by six years'

study of conditions on the ground ?
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A. The conditions on the ground, as I understand

there were two ore chutes found, each chute having

an outcrop ?

Q. Yes.

A. That is absolutely all the evidence there is to

guide one in judging of the probability of the exist-

ence of future ore chutes, and I would not know that

any more after I had been on the ground five or six

years than I know it now.

Q. You would not gain anything to base an opin-

ion on from your experience of six years on the

ground ?

A. I would not gain anything to lead me to believe

that there would be any ore chutes there, if there

were no outcrops, because all I would have to guide

me would be the fact that those [364—321] chutes

that were discovered did have outcrops.

Q. So you mean to tell the Court and jury that if

someone had come to you with a proposition to sell

to you the Over-the-hill and the Rising Sun claims

that you would have made no further investigation in

determining whether you would buy or not than to

gain just as much information as has been detailed

to you on the witness-stand here in the hypothetical

questions ?

A. If I had charge of that property and someone

offered to sell me the two adjoining claims I certainly

would have made some investigation to find out

whether or not there was any outcrop.

Q. That is not the question, Mr. Bradley, that I

put,—that is not an answer to my question.
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A. I didn't understand it then.

Q. The question I put to you is this, assuming you

had never seen the ground, as you say you haven't,

and someone came to you with a proposition to sell

to you the Over-the-hill and the Eising Sun claims,

would you attempt to fix a price or to do business at

all until you investigated the ground itself, or would

you just take what was said to you as sufficient to

base an opinion upon?

A. Oh, no; if I w^ere considering the purchase of

those properties I would want the privilege of see-

ing the surface as long as the surface was accessible.

Q. And if you had the privilege of seeing it you

would want to go in that tunnel, too, wouldn't you,

and see the formation of the shear-zone up to wdthin

900 feet of the line of the claims you were negotiating

for, wouldn 't you ?

A. I would certainly want to take advantage of all

the infonnation I could get.

Q. And 3^ou would expect to gain information that

would enable you to determine the values by going

in this tunnel, wouldn't you?

A. I would seek for all the information I could but

the results might be negative. 1 am not saying I

would find it or that I [365—322] wouldn't, but I

would endeavor to find it.

Q. And you might gain very valuable information ?

A. I might, yes.

Q. Now, then, Mr. Bradley, assuming that the

Chichagoff Mining Company owned the ground that

is shown on that map as the Golden Gate and the
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Golden Horn claims, which adjoin the Over-the-hill

up to the point where they join the Over-the-hill

claim,—now, isn't it a fact that the driving of that

tunnel through those claims would necessarily de-

velop the Over-the-hill, or place it in a situation, at

least, where it could be extremely easily developed by

the Chichagoff Company ?

A. That is self-evident, yes.

Q. That is self-evident? A. Yes.

Q'. Taking that into consideration and adding

those factors to the hypothetical question they put to

you, and adding to the 550 feet in the Over-the-hill

some 1,500 feet of additional claims that would be de-

veloped by this tunnel,—that is, through the Rising

Sun, would you say that it would not be a miner-like

business proposition to acquire the Over-the-hill and

the Rising Sun, or the additional half interest in it

that was outstanding, and driving the tunnel through

it?

A. I would say this, that as long as the Chichagoff

people were where they were with their development,

and in face of the fact that any country in the vicin-

ity of a mineralized zone has a certain amount of

mining chances, that it might be miner-like or busi-

ness-like to buy that in, but that would depend alto-

gether on the price. When you introduce the word

business there it means price, and it all depends on

the price, whether it would be business like or not.

Q. Assuming the two chutes discovered had dis-

closed that the ore bodies in that zone were very rich,

that hundreds of thousands of dollars had been taken
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out of each one of these two chutes discovered, would

you think the chance of encountering [366—323]

another ore body 2,000 feet beyond their ground

wasn't anything to speak of?

A. No, I wouldn't say that. I would say it would

justify some expense and prospecting.

Q. Mining men as a matter of fact pay very good

prices to get ground that lies just in that situation,

don't they? A. No, not necessarily.

Q. Do you think it would be worth a thousand dol-

lars to get that 2,000 feet of ground there along that

shear-zone when they were already within 900 feet

of it, and w^hen their own ground took them up to the

line of it in the tunnel ?

A. It may have been,—that is a matter of judg-

ment. My judgment would be that a man

—

Mr. FAULKiNER.—I object to that question as

not proper cross-examination and not based on the

evidence—not based on the allegations of the com-

plaint. There is no allegation in the complaint that

we paid a thousand dollars for two claims.

Q. (By Mr. COBB.) Don't you think it would be

worth considerably more than a thousand dollars

with 2,000 feet of ground?

A. Well, it might be worth more than a thousand

dollars, but in the absence of any outcrop I would not

say it was worth much more.

Q. Well, considering that you already owned a half

interest in it, Mr. Bradley, and you were going to de-

velop that to see what was there, don't you think the

remaining half interest in that 2,000 feet of ground
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would be worth more than a thousand dollars ?

A. Oh, it might be worth some more than a thou-

sand dollars.

Q. Wouldn't it be worth a good deal more? Con-

sider it now from a mining standpoint.

A. I am considering it entirely from mining

chances,—I do not think it would be worth very much
more than a thousand dollars because the ore bodies

that are known to exist and were known to exist at

that time outcropped, and the only reasoning a min-

ing [367—324] man could apply to any future ore

bodies there would be that they would be similar to

those already known to exist on the property, and in

the absence of any outcrops it would be reasonable to

suppose that there were not any ore bodies under-

neath that surface.

Q. All right. Now, we will assume that there were

outcrops on both the Rising Sun and the Over-the-

hill, showing identically with the ore that had been

discovered in the Chichagoff and in the Golden Gate,

—what would you say then as to its value ?

Judge ELLIS.—We object to that, if your Honor

please—that is not in the case—nobody has testified

that the outcrops bore values.

Mr. COBB.—Tuppela did. Tuppela said they

were rich in gold—said they compared with the out-

crops up here.

The COURT.—There is some testimony that there

were outcrops on the surface of the Over-the-hill

—

the testimony of Mr. Tuppela, but there is no testi-
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mony that it was the same kind of an outcrop which

was on the other claim.

Mr. COBB.—The testimony of Mr. Baker was that

he worked on this outcrop on the Golden Gate and

it was identically the same kind of rock, but that he

did not assay it.

The COURT.—I will admit the question. You

base it on Mr. Baker's testimony?

Mr. COBB.—And Mr. Tuppela 's.

Q. Now, assuming that there were outcrops then

on both of those, then what would you say ?

A. I would like to have you tell me more about the

character of the outcrop.

Q. The character of the outcrop was that it was

quartz, that in some places the gold in it could be seen

with the naked eye, that to all appearance it was the

same character of ore as has been found in these other

two chutes that had been developed and found to be

extremely rich. [368—325]

Judge ELLIS.—If your Honor please, that is not

in the evidence at all,—no such evidence by anybody.

Mr. Baker said he did not know whether it had value

or not—said he was not an assayer.

Mr. COBB.—That is true.

The COURT.—I will let him answer the question.

A. Mr. Cobb, that question is extremely vague, but

I will say this, assuming there was an outcrop on

either of those claims that was similar to the width

and the dip and the value of the outcrops on the other

Chichagoff property, it would be only reasonable to

assume that they were outcrops of ore bodies that
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would be the same as the ore bodies already known

to exist, that is to say, they would go down.

Q. That would give a very much increased value to

the claims—speculative value?

A. Yes.

Q. And in that sort of a case you would say that a

thousand dollars for a half interest in the Over-the-

hill and the Rising Sun was all it was worth, would

you % A. I would say it was very cheap.

Q. Exceedingly cheap, wasn't it? A. Yes.

Q. Would you be willing to state what you think

the claims under those conditions would be reason-

ably worth ?

A. No, I couldn't state that, Mr. Cobb, because I

do not know the mining and milling expenses, taking

the ore out—I would have to figure on the develop-

ment work and a great many other things, and the

time required.

Q. It would be worth a great deal more than a

thousand dollars, though, wouldn't it? A. Yes.

Mr. COBB.—That is all. [369—326]

(Questions by Judge WINN.)
Q. Just one question. The ore in these ore chutes,

as they refer to them, in formations of this kind and

mines of this kind, in going down have you ever

known them to run out for quite a distance and then

appear again below ?

A. That is rather an unusual occurrence. Judge.

Q. Do you know whether that ever occurred over

at Chichagoff or not? A. No, I do not.

Q. Come here and let me show you one of these ore
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chutes. Now, they have testified in this case that

these white portions here show where there wasn't

any formation or any ore. Now, in this, what is

termed the Golden Gate ore chute, there is appar-

ently a disappearance from that ore chute taken from

the surface down to those points, and then a reap-

pearance of it again, isn't there?

A. No, that is what any miner would call one ore

chute. Judge.

Q. I know, but if they have testified there wasn't

any ore found in this white space—it was ground

without any ore whatever—it disappeared for a cer-

tain distance there, according to whatever distance

this map would measure.

A. It has been interrupted, but speaking in min-

ing parlance it is all one ore chute.

Q. I understand that, but supposing you were run-

ning a tunnel through there, and running it through

this vacant ground, and didn't find anything at all,

and then if you had worked out the upper part of it,

do you think you would be justified in leaving this

vacant ground or sinking down again?

A. Oh, no, I would want to be convinced that it was

shut off, and in order to be convinced I would go on

down.

Q. And that would bring you to whatever the dis-

tance is according to the scale of this map?
A. Yes.

Q. Certainly. Now, you have you said of course

studied geology [370—327] and read up a great

deal about mines, and so forth and so on, this Chich-
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agoff mine kind of stands out separate and alone,

don't it, from mines of this nature in the United

States?

A. The only unusual feature of the Chichagoff is

the grade of the ore; otherwise it is not unlike the

ordinary gold quartz mine that occurs in a fissure of

that character.

Q. Do you claim the same kind of ore occurs in the

Gastineau and the Alaska Juneau and these other

mines around here that have been worked ?

A. No, I just limited my classification to mines in

a fissure similar in character to that of the Chich-

agoff.

Q. Have you ever worked in a mine of this nature ?

A. Oh, yes.

Q'. Where % A. Chiefly in California.

Q. You found certain formations there similar to

this? A. Oh, yes.

Q. Now, in mining and running tunnels you have

run a good many tunnels during your lifetime, and

a good man}^ here at Juneau, and this matter of run-

ning tminels and cross-cuts and upraises, and so

forth, in any mine is more or less of a speculation to

discover ore, isn't it, and see whether it is of a work-

ing value % A. That is its function, yes.

Judge WINN.—That is all.

Redirect Examination.

(By Judge ELLIS.)

Q. Mr. Bradley, suppose you foimd an outcrop on

this ground before you bought it, would you be guided
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somewhat, or would you be guided any by an analysis

and assay of the outcrop ?

A. Oh, entirely,—I was speaking of an outcrop of

ore, not an outcrop of quartz. I had in mind an out-

crop of ore,—otherwise it would not be worth any

more than ordinary rock. [371—328]

"Q. Even with an outcrop of ore, wouldn't you be

guided somewhat by the formation and the dip of the

ore?

A. Oh, yes; in my answer to Mr. Cobb's question I

said, assuming the outcrop had the same width, the

same dip and the same value as the other outcrops

which had been proven, then I would think there was

some probability of ore being found underneath.

Q. (By Mr. FAULKNER.) When you are con-

sidering the value of a mining claim, what do you

take into consideration besides the value of the ore in

the claim?

A. The cost of recoverng the values, and the time.

Q. The cost of development ?

A. The cost of developing the property, and the

capital expenditure, and the cost of reducing the ore,

and the time it takes to recover it.

Mr. FAULKNER.—That is all.

Q. (By the COURT.) In reference to shear-

zones, Mr. Bradley, I want to ask you whether or not

the fact that the zone is a shear-zone, that is to say,

there has been this movement and this crushing—this

crushing caused by a moving mass or a stationary

mass, resulting, as I say, in the earth's surface, has

that any reference to the question as to whether or
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not the land where the shear-zone occurs has value as

mining land? In other words, does this shear-zone

occur in mineralized land and in non-mineralized

land ? Is there anything about a thing being a shear-

zone that would lead you to believe that there is min-

eral in it necessarily? Can a shear-zone exist, and

does it exist in non-mineralized countries ?

A. They do.

Recross-examination.

(By Mr. COBB.)

Q. There is one question I want to ask based upon

the Court's question. If you are in a mining country,

however,— [372—329] minerals in mineralized

countries like Alaska usually occur in shear-zones or

in similar fractures of the earth's crusts, do they not?

A. That is a peculiarly put question. I do not

know what you mean by similar fractures to a shear-

zone.

Q. A shear-zone?

A. No, I wouldn't say they usually occur—they do

occur and they do not occur—there is no rule about

that.

Q. Do you know of any quartz gold mine being

found in Alaska that is not in a shear-zone ?

A. Why, yes, the Treadwell is not in a shear-zone

—it is a mineralized dike,—it isn't a shear-zone at

all.

Q. It isn't crushed, but there was originally out-

crops, in which this mineralized rock came up—isn't

that the theory upon which it is formed ?

A. No.
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Q. Well, get at it another way. If you find ore

chutes in a shear-zone, does it or does it not lead to

the probability of there being other ore chutes farther

along in the same zone where these crusts had been

formed the same as those that had been discovered?

A. I might answer that this way—after a shear-

zone has been formed in any section of the country,

such as has been formed here, that has become a line

of weakness. If there is any tendency of the earth's

crust opening up, Assuring, it would open there in

preference to opening in the solid rock. Then if the

deep underground conditions are such that they are

favorable for the formation of ore bodies the zoning

solutions which carry the quartz and the various min-

erals will seek their end in these fissures which have

been formed. The shear-zone, in other words, be-

comes the channel for these solutions, but there is no

ore body either in a shear-zone or in a clean-cut fis-

sure but what has an end somewhere.

Q. Certainly. [373—330]

A. (Witness continuing:) Now, any mine of this

type which extends for three or four thousand feet

is abnonnally long. In other words, in any mine

of this type where the values occur over a length of

three or four thousand feet is abnormally long, al-

though the channel through which the zoning solu-

tions arose and deposited the material that fills the

vein may continue for a mile or two miles or three

miles.

Q. And if you were looking in that sort of a

country for ore you would look in these channels

—
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what you call this channel, along the shear-zone and

not in the country rock, wouldn't you?

A. No, I would look anywhere—I would look any-

where.

Q. You would not expect to find ore bodies in the

country rock outside of the zone, would you ?

A. Why not? Yes, certainly.

Q. Formed in the country rock?

A. As I stated, the shear-zone is the plane of weak-

ness once it is formed; but there may have been fis-

sures formed in the solid country rock before it was

disturbed, and these fissures in the country rock

—

Q. But if you were looking for ore bodies that fol-

lowed this line of weakness naturally you would look

in the shear-zone? A. Yes.

Mr. COBB.—That is all.

(Witness excused.) [374—331]

Testimony of Charles A. Haley, for Defendant.

CHARLES A. HALEY, introduced as a witness

on behalf of the defendant, being first duly sworn

to tell the truth, the whole truth and nothing but the

truth, testified as follows:

Direct Examination.

(By Mr. FAULKNER.)
Q. Please state your name.

A. Charles A. Haley.

Q. Where do you live? A. Sitka.

Q. How long have you lived there ?

A. With the exception of a few years I have lived

there most of my life.
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Q. Were you living in Sitka in the years 1906,

1 and '8?

A. I was there most of the year in 1906.

Q. What business were you engaged in at Sitka

at that time?

A. I was driving team there.

Q. Did you do any work during the year 1906 in

the line of your business for Mr. Bauer or Mr. Han-

Ion in reference to the mining claims in dispute

here?

A. I did considerable hauling for Mr. Hanlon.

Q. What was the nature of it, Mr. Haley?

A. Lumber and tools—mining tools—^state what

I remember of them?

Q. Yes.

A. Why, there was lumber; this was hauled at

different times ; there was some hauled at that time,

and then when I left and came back again I was still

hauhng.

Q. What kind of things did you haul ?

A. There was lumber, wheel-barrows, forges,

steels, drills, assay outfit, steam boilers, steam

drills, iron, pipe, hand drills, hammers, blacksmith

coal, giant powder, caps and fuses, and several

things.

Q. Where did that go ?

A. That I hauled to the dock for Chichagoff—to

go to Chichagoff. [375—332]

Q. How were those marked—whose name was on

them?

A. Hauled those from Mr. Hanlon 's, the ware-
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house at his house, where he had them—there was

gasoline also—they were marked H. A. Bauer.

Q. Did you do any other work for Mr. Hanlon at

that time ? A. Yes.

Q'. Pertaining to those claims'?

A. Why, I came away then to Juneau in the fall.

Q. Of 1906?

A. Yes, and I stayed over there with the Sur-

veyor General, and returned home the following

year—the following summer—sometime the follow-

ing summer.

Q. Of 1907? A. Yes, sir.

Q. Did you do any more business after that?

A. I went into my business again after that; I

did some more hauling for Mr. Hanlon, and then in

the fall he came to me and wanted me to haul off the

Silver Bay, Mr. Bauer's gas boat, that was laying up

there by the jail on the beach away from high w^ater,

and the tide wouldn't reach her; and we were pre-

paring to haul this boat off and late in the afternoon

Mr. Hanlon said he got word Mr. Bauer was coming

up—
Q. Don't relate any conversation.

A. But any way we didn't haul her off on that ac-

count.

Q. Who paid you for that work?

A. Mr. Hanlon.

Q. Did John Tuppela pay you for any part of it?

A. No ; I was working for Mr. Hanlon. Later on

that same year I hauled off the boat called the

*'Assayer" for Mr. Hanlon—that was a boat belong-
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ing to John Clements, and that was also on the

beach.

Mr. FAULKNER.—That is all. [376—333]

Cross-examination.

(By Mr. COBB.)

Q. When did this hauling begin that you testified

about ?

A. Why, it was after Mr. Hanlon started to work

at Chichagoff

.

Q. When was that? A. 1906.

Q. What time in 1906?

A. During the summer, as far as I can remember,

just before I went away.

Q. That was the first hauling you did for the Chi-

chagoff people in the sumer of 1906 ?

A. For Mr. 'Hanlon. I did a great deal of haul-

ing for the Chichagoff, and for other parties.

Q. All you know about where that was going in

the summer of 1906 was what Mr. Hanlon told you,

wasn't it?

A. I knew from Mr. Hanlon and others that he

was working for Mr. Bauer because he was working

at Silver Bay for Mr. Bauer.

Q. You just took this to the wharf?

A. Yes ; sometime I helped put it on the boat.

Q. The point I asked you about is simply this, you

only know from hearsay where it was going ?

A. From Mr. Hanlon ; I see it start off down the

channel, and there was only one way to go.

Q. After he left there you don't know where he

went?
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A. He went to Chichagoff because I always re-

ceived a note from him—he was always down to

Chichagoff—I know that.

Q. The first of this hauling was in the summer of

1906? A. Some time in 1906.

Mr. COBB.—That is all.

(Witness excused.) [377—334]

Testimony of R. W. De Armond, for Defendant.

R. W. DE ARMOND, introduced as a witness on

behalf of the defendant, being first duly sworn to tell

the truth, the whole truth and nothing but the truth,

testified as follows

:

Direct Examination.

(By Mr. FAULKNER.)
Q. Please state your name.

A. R. W. De Armond.

Q. What office do you hold, if any, in the Terri-

tory of Alaska.

A. I am United States Commissioner of the Sitka

Precinct.

Q. How long have you been in that office, Mr. De
Armond? A. Seven years.

Q. United States Commissioner and probate

judge?

A. Yes, sir

—

ex officio probate judge.

Q. Did you hold that office in June—from June,

1914, to October, 1915? A. Yes, sir.

Q. Mr. De Aimond, I will hand you here a set of

papers marked Plaintiff's Exhibit '^R," and ask you

to look at this page, and I will ask you what that is

—
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have you ever seen it before ?

Mr. COBB.—I object to that—the paper will

show what it is. It is a certified copy already in

evidence.

Mr. FAULKNER.—Yes, it is a certified copy.

Q. (By Mr. FAULKNER.) It is a certified copy

of a bond given before you by Mr. Mills, is it?

A. Yes, sir.

Q. I will ask you if at the time that bond was

given the sureties qualified before you ?

A. Yes, sir.

Mr. COBB.—We object to it, if your Honor

please, because there is nothing in the record to

show that they qualified any more than they swore

to the acknowledgment. There is nothing on the

paper, except the acknowledgment. Now, are they

going to prove by parol evidence something that

took place twelve or [378—335] thirteen years

ago? There is nothing in the record to show that

they have qualified as required by the statute.

Mr. FAULKNER.—The question I want to ask

him is whether or not he approved the bond.

Mr. COBB.—^We object to that—the bond speaks

for itself.

The COURT.—That is purely a matter of law. I

will admit it and rule on it afterwards.

Q. (By Mr. FAULKNER.) Did you, Mr. De
Armond, approve that bond?

A. I didn't mark on it approved, but in my mind

I did approve it. He acknowledged it before me,

but if he merely would state to me—if Mr. Mills and
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Mr. Oakes would state to me that they would make

good anything, I would approve it and know that

they would.

Q. You know that you did approve that bond?

A. In my mind.

Q. Although you didn't mark on it approved?

A. No, I didn't mark on it.

Q. Now, in the same exhibit, Plaintiff's Exhibit

**R," I call your attention to another bond for the

sale of real estate, and ask you if you approved that

bond?

Mr. COBB.—Same objection. The record is the

best evidence, and that does not show that the bond

is approved.

The COURT.—The same ruling.

A. Well, this bond was accepted just like the other

one.

Q'. Was it approved by you ?

A. In my mind it was or I would not have filed

it.

Mr. FAULKNER.—That is all.

Cross-examination.

(By Mr. COBB.)

Q. Did you even know you had to approve it?

A. Well, I didn't grasp that idea—I am not a

lawyer.

Q. What you mean now, Mr. De Armond, is sim-

ply if the question of the approving of the bond had

come up you would have approved it? [379—336]

A. Yes, I would have approved it if it had been

drawp ^ my mind that I should have written on
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there that I approved it—the bond is good as it is

—

if Mr. Mills said he would make good he would

whether his oath is on it or not.

Mr. COBB.—That is all.

The COURT.—Would you have issued the papers

that you did issue if the bond had not been good—if

you had thought that the bond was not good?

A. I would not have issued any further papers.

The COURT.—That is all.

Judge WINN.—If Mr. Mills simply came and

told you he was going to stand good for it without

any bond at all you would have taken his word for

it, wouldn't you?

A. Not in that case, although I believe if Mr.

Mills told me he would make an3^thing good he

would—I know he would.

Judge WINN.—That is all.

(Witness excused.)

Testimony of W. P. Mills, for Defendant.

W. P. MILLS, introduced as a witness on behalf

of the defendant, having been previously duly sworn,

testified as follows:

Direct Examination.

(By Mr. FAULKNER.)
Q. Mr. Mills, did you write a letter to John Tup-

pela on January 12, 1918, to Astoria, Oregon?

A. I think so.

Q. I hand you a letter here that is marked De-

fendant's Exhibit 2 for identification, and ask you

if that is a copy of the letter you wrote?
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A. Yes, sir, I wrote this letter.

Mr. FAULKNER.—We will offer that in evi-

dence.

Judge WINN.—The only thing of it, if your

Honor please, it refers to a telegram. If the letter

is going in we would like to have [380—337] the

telegram go in. It was in response to that telegram.

Mr. FAULKNER.—Yes, I will have the whole

thing go in.

The COURT.—Do I understand there is no ob-

jection to the letter?!

Judge WINN.—If the telegram goes in there is no

objection. Do you offer all the telegrams?

Mr. FAULKNER.—No, I didn't, but if you want

it we will put it in. We will offer anything you want,

Judge.

Judge WINN.—If they all go in we have no ob-

jection to them.

The COURT.—Very well, offer the whole thing.

(Whereupon said letter and telegrams were re-

ceived in evidence and marked Defendant's Exhibit

No. 2.)

Q. Mr. Mills, you testified day before yesterday

that you had notified a firm of attorneys in Port-

land by the name of Clark, Schoolson and Clark, of

the sale of Mr. Tuppela's property, in 1916?

A. Yes, sir.

Q. You w^rote that letter in response to a letter

that you got?

A. They wrote a letter to the United States Com-

missioner and he turned it over to me for answer.



470 John Tiippela vs.

(Testimony of W. P. Mills.)

Q. And you answered that? A. I answered it.

Q. Now, Mr. Mills, this letter dated January 12,

1918 (Defendant's Exhibit 2), was that mailed on

the day of its date? A. Yes.

Q. To Mr. Tuppela, at Astoria? A. Yes, sir.

Mr. COBB.—I thought they were going further

with it or I would have made the objection earlier.

I ask that the testimony regarding him writing to a

firm of attorneys in Portland in 1915 be stricken as

irrelevant, immaterial and improper. The record

shows that the plaintiff at that time was insane and

confined in the asylum. Nothing that he did at that

time with some firm of attorneys at Portland could

be of the slightest relevancy in [381—338] this

case. The same objection goes to it in 1916—it is

wholly irrelevant what he may have written to some

attorneys in Portland in 1916.

Mr. FAULKNER.—Mr. Cobb asked the question

a few days ago and that is how it got into the record.

I simply repeat it now.

The COURT.—Did he answer it?

Mr. FAULKNER.—Yes, he answered it.

The COURT.—I will look up the record.

Mr. COBB.—All right.

(Witness excused.)

Mr. FAULKNER.—Now, I want to offer the stip-

ulation signed by Mr. Cobb, Judge Winn and myself,

fixing the date of the discharge of John Tuppela
from the asylum.

Mr. COBB.—That is all admitted in the pleadings

as they now stand. There is no dispute about that
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fact. The particular allegation referred to will be

found in their last defense, where they plead laches

—

attempt to plead laches.

The COURT.—The allegation is that he had re-

gained his reason.

Mr. FAULKNER.—Yes.

The COURT.—That he was discharged on such

and such a day, and had regained his reason.

Mr. COBB.—We haven't denied his allegation at

any rate—it stands as confessed.

Mr. FAULKNER.—All right, I don't care any-

thing about it. Just want to get the fact in.

Mr. COBB.—I intended to admit the whole thing,

but I haven't denied any paii: of it.

The COURT.—I want to Imow whether it is ad-

mitted in the pleadings that on the 19th day of De-

cember, 1917, he was discharged from the asylum as

cured ?

Mr. COBB.—Yes, sir; that is the way I thought I

had worded it.

The COURT.—His reason was regained? [382—

339]

Mr. COBB.—Yes.
Mr. FAULKNER.—Now, if the Court please, I

w^ant to introduce some records in reference to the

guardianship proceedings, and I have here a com-

plete transcript of the whole record, certified to by

the probate judge. Of course some of those records

are already in, and I might introduce this all as one

exhibit, or introduce the papers that are not already

in and simply supply the record with these here.

The COURT.—Do as you please.



472 John Tuppela vs.

Mr. COBB.—We do not care to have the record

duplicated. If he has anything to offer that we

haven't offered we would like to know what it is.

Here is a bunch of papers which we vrill have to go

through. Let him segregate them. What is the use

of duplicating the record?

The COURT.—I cannot tell—let counsel conduct

his case to suit himself. If you have a certified

transcript there you want to introduce, offer it.

Mr. FAULKNER.—I will offer the whole tran-

script.

Mr. COBB.—He states a lot of it has already been

offered in evidence—we don't want to duplicate the

record, is aU.

The COURT.—I cannot tell. You gentlemen talk

to me as if I knew aU that was in your mind about

this case. I do not know what is in your mind, and

I do not know what is in Mr. Faulkner's mind. I

do know that he has offered a certain transcript

there ; now, if you want to object to it, make your ob-

jection.

Mr. COBB.—I think if he would state what pa-

pers he has that we haven't, then we would shorten

the record, and think it is his duty to do so, that is all.

I think it would save time if your Honor would ad-

journ now and allow us time to look through this

batch of papers.

The COURT.—Very well.

(Whereupon court adjourned until 10 o'clock No-

vember 28, 1919.) [383—340]
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MORNING SESSION.

November 28, 1919, 10 A. M.

Testimony of R. W. De Armond, for Defendant

(Recalled).

R. W, DE ARMOND, recalled as a witness on be-

half of the defendant, having been previously duly

sworn, testified as follows:

Direct Examination.

(By Mr. FAULKNER.)
Q. Mr. De Armond, you stated you were Commis-

sioner and probate judge at Sitka on June 4, 19141

A. Yes, sir.

Q. You were probate judge at the time of the

hearing as to the sanity of John Tuppela"?

A. Yes, sir.

Q. At that time did you as probate judge appoint

any attorney or any person to represent John Tup-

pela?

Mr. COBB.—^We object to that as irrelevant and

immaterial. The proceedings under which he was

committed to the sanitarium In Portland are not

drawn in question in this case, and it does not make

any difference whether any guardian ad litem was

appointed or not, and I presume that is the purport

of the question, to show that some person was ap-

pointed in the proceeding in which he was adjudged

insane, and it is inunaterial whether he appointed

somebody or not.

The COURT.—The objection is overruled.
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Q. (By Mr. FAULKNER.) Did you, Mr. De

Armond ^

A. Yes, sir.

Q. Who was that person ? A. Mr. A. G. Shoup.

Mr. FAULKNER.—That is all.

Mr. COBB.—No questions.

(Witness excused.)

Mr. FAULKNER.—Now, we will offer in evi-

dence, subject to our objection to the introduction of

any portion of the guardianship [384—341] pro-

ceedings except the deed to the defendant and the

order confirming the sale,—we next offer in evidence,

for the purpose of showing the true record, a cer-

tified copy of an order entered in this guardianship

proceeding providing for the service of notice of the

petition for the appointment of a guardian.

Mr. COBB.—This purports to be an order dated

the 15th day of November, 1919, two days before the

day on which this cause was set for trial, making an

order mmc pro tunc directing the service of the notice

in the case—done the Saturday before this case be-

gan. We object to it in the first place because the

Commissioner had no jurisdiction of the case at all.

If he ever had jurisdiction the jurisdiction had ex-

pired. He cannot, after the rights of the parties have

become fixed—5 years after the transaction has taken

place—make an amendment to cure a record that is

void on its face. I furthermore object to it because

it shows that this was made upon the petition of A. G.

Shoup. Mr. Shoup had no authority to appear

there, and had no right to file a petition. He was
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not a party to it in the sense that he had a right to

move at all. He simply appeared in it once as a

friend for the purpose of starting the proceedings

and that ended his connection with it, except that

after that he became attorney for the supposed guar

dian,—but this is not made by the supposed guar-

dian—it is made by A. G. Shoup. He had no

authority to bring into action the powers of the pro-

bate court.

Judge WINN.—I would like to add to that objec-

tion that the probate court is a coui-t of special juris-

diction, and there is no provision under the statute

whatever in which the probate court can order nunc

pro tunc orders the same as courts of general juris-

diction. There is no question I suppose in your

Honor's mind that it is a court of special jurisdic-

tion controlled by the statute. It has been decided

so by the Supreme Court of the United States and the

Circuit Court of [385—342] Appeals ; and there is

no provision in the statute for anything of the kind,

and after the period of time that has elapsed here,

the court would go entirely beyond its power.

The COURT.—This is purely a question of law.

If it is admissible they ought to have the benefit of it,

if they think it benefits them; if it is not admissible it

can be easily disregarded. I understand that the ob-

jection is not that it is a certified copy?

Mr. COBB.—No, that is a certified copy.

The COURT.—No objection on that score?

Mr. COBB.—No ; but I will ask in this connection

that they be required to put in all the record they

have in connection with that.
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The COURT.—The objection to this certified copy

is overruled, subject to the opinion of the Court.

(Whereupon said order was received in evidence

and marked Defendant's Exhibit No. 6.)

Mr. FAULKNER.—We v^ill now offer in evidence

a certified copy of the petition, citation, and order

for the service of citation, proof of service, motion

for postponement of hearing, and objection and an-

swer of John Tuppela, the same being the proceed-

ings which led up to the entry of the order nunc pro

tunc which I have just offered as Defendant's Ex-

hibit No. 6.

Mr. COBB.—We make the same objections to this

as to the other.

The COURT.—The same ruling.

Mr. FAULKNER.—I offer that at the request of

the plaintiff.

Mr. COBB.—You better read that to the jury.

The COURT.—I am not going to submit any such

question as that to the jury because this is a law ques-

tion entirely—no question of fact about it.

Mr. COBB.—If it was done too late for us to plead

it, if the question of fraud goes to the jury we are

entitled to show it on that.

The COURT.—Fraud in what ? [386—343]
Mr. COBB.—Fraud in the procurement of this

order.

The COURT.—Any fraud that would substantiate

your allegation in this case must have been committed
long before the case arose—^must have been com-
mitted at the procurement ofl the guardianship

—
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must have been committed either then or the time

you allege in your complaint.

Mr. COBB.—We will offer the evidence we have

on it.

Mr. FAULKNER.—We offer this at plaintiff's

request, as Defendant's Exhibit No. 7.

(Whereupon said notice, citation, etc., were re-

ceived in evidence and marked Defendant's Exhibit

No. 7.)

Mr. FAULKNER.—Now, then, to complete that I

will offer this minute order.

Mr. COBB.—The same objection. It is a minute

order overruling our objections.

Mr. FAULKNER.—To complete Defendant's Ex-

hibit No. 7 v^e now offer in evidence the minute

orders referring to that proceeding, entered in the

probate journal at Sitka—a certified copy of it.

The COURT.—It will be admitted subject to the

same conditions.

(Whereupon said minute order was received in evi-

dence and marked Defendant's Exhibit No. 8.)

Mr. FAULKNER.—We wdll next offer in evidence

a certified copy of the proof of service of the notice

of hearing for the appointment of a guardian for

John Tuppela.

Mr. COBB.—We object to this as irrelevant, im-

material and improper, and void, for the reason that

it was made on the 15th day of August, 1919. It pur-

ports to show constructive service, and if it was con-

structive service there is no order made for construc-

tive service supported by any application showing the

necessity for it, and if it was upon constructive ser-
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vice—if that is what they claim—then the record

—

the order that we allege to be void—that is, the order

of the appointment, must have been on the record at

that time. [387—344]

The COURT.—I will admit it subject to the same

conditions.

(Whereupon said copy of proof of service was re-

ceived in evidence and marked Defendant's Exhibit

No. 9.)

Mr. FAULKNER.—We will next offer in evidence

the proof of posting of notice of sale.

Mr. COBB.—The proof of posting of notice of sale

is dated the 28th of October, 1919, and is subject to

the same objections as the others. At the time the

sale was ordered the Court was without power to

direct a sale—no proof of the notice being given on

the record—cannot cure the record after 5 years,

while this suit is still pending.

The COURT.—The same ruling.

(Whereupon said proof of notice of sale was re-

ceived in evidence and marked Defendant's Exhibit

No. 10.)

Mr. FAULKNER.—Next we will offer in evidence

the proof of publication of the notice of sale.

Mr. COBB.—We object to this because it is a mere
duplication of the record—this is already in evi-

dence.

Mr. FAULKNER.—That may be, but I think

there is a little difference between that one and yours,

isn't there?

Mr. COBB'.—Not that I know of.

Mr. FAULKNER.—If that is already in the rec-
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ord there is no use putting it in again. I will with-

draw that and compare it, and if there is no objec-

tion I will offer it again. I next offer the proof of

posting of the second notice of sale.

The COURT.—Are these matters not all recited in

the report of the guardian—in the report of the sale

after it was confirmed by the court?

Mr. FAULKNER.—I think they are, yes, sir.

Mr. COBB.—We object to this because it is dated

the 15th day of November, 1919, two days before

this case was set for trial, which is too late, and it is

incompetent.

The COURT.—The ruling will be the same.

(Whereupon said proof of posting w^as received

in evidence and marked Defendant's Exhibit No.

11.) [388^345]

Testimony of James L. Freebum, for Defendant

(Recalled).

JAMES L. FREEBURN, a witness called on be-

half of the defendant, upon being recalled for further

cross-examination, having been previously duly

sworn, testified as follows

:

Cross-examination.

(By Mr. COBB.)

Q. Mr. Freeburn, I believe you stated on your ex-

amination before that you began to take ore from

the Over-the-hill claim about November, 1917, is

that correct?

A. I think that is correct. We began to take ore,

of course, from the time that w^e struck the chute in

the Over-the-hill claim.
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Q. How is that?

A. The real commencement of the taking of ore

from the claim would commence at the time we struck

the chute in driving the tunnel.

Q. Weren't you stoping in the first stope when you

struck it, as early as July and August, 1917 ?

A. After striking ore in April we would run a

certain distance in the chute, and then start raising,

and as we done so we would naturally come back and

start what we call the cutting out stope and put in

the timber and put in the chutes, and in that way

there would be some ore stoped.

Q. Weren't you drawing ore in July and August

—

as early as July and August, 1917, from the stopes

in the Over-the-hill claim?

A. Only from the cutting out stope—there may
have been a small amount of ore stoped, but it would

be a small amount.

Q. The point I am getting at is, you were getting

ore for your mills from the Over-the-hill claim as

early as July and August, 1917, weren't you?

A. As early as April, 1917.

Q. And you were drawing from the stopes as early

as July and August, weren't you?

A. We were digging the cutting out stope during

those months.

Q. Drawing ore ? A. Yes, drawing ore. [389

—

346]

Q. I will ask you if it isn't also a fact that the pro-

duction of the mine, beginning with the month of
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June, practically doubled over what it had been be-

fore that?

Mr. FAULKNER.—What year?

Mr. COBB.—1917.

The WITNESS.—I couldn't say now without

looking at the records, but I hardly think that.

Q. But it largely increased, didn't it—your

monthly production? A. I don't think so.

Q. Don't you know?
A. No, I couldn't just offhand right now, but the

increase in production at any time was dependent

upon the different places we were drawing and upon

our development, at all times.

Q. The fact remains, however, that it did largely

increase, doesn't it, at the time you began drawing

ore from the Over-the-hill claim?

A. It probably did because the chute known as the

Temby chute

—

Q. I don't care about because—it is the facts I

want to know about. It is a fact, isn't it?

A. The real increase I think started later than

that. The big increase in our production started in

this year—in 1919.

Q. 1918?

A. No, the big increase in our production started

in 1919.

Q. What I am trying to get you to answer is this,

—

I will ask you again. Isn't it a fact that beginning

with June, July and August, 1917, the production

of your mine there was largely increased over what

it had been before ?
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Judge ELLIS.—We object to that as immaterial;

and we objeot on the further ground that it is not

cross-examination. He has recalled him for further

cross-examination, and this is not cross-examination.

The COURT.—He may answer.

Q. Go ahead and answer.

A. No, I don't think our production increased

largely in June. [390—347]

Q. Did it increase any?

A. I would have to get the monthly reports show-

ing that—I cannot say from memory.

Q. Have you those reports here?

A. No, I haven't them here.

Q. You didn't bring them here in response to the

notice to bring all your records ?

A. I don't remember any notice that required me
to bring all our records.

Mr. COBB.—It is in the files here. That is all.

Redirect Examination.

(By Mr. FAULKNER.)
Q. Mr. Freeburn, in June, 1917, you were mining

from other chutes, were you?

A. Yes; the principal tonnage through 1917 was

all coming from the Temby ore chute.

Q. On what claim is that?

A. It is on the Golden Gate.

Q. Were you also mining from the Golden Gate

chute at that time ?

A. Yes, we were drawing ore from the Golden

Gate chute. We still had broken ore in the stopes

—

very high grade ore in the stopes.
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Q. You stated day before yesterday that you didn't

draw any appreciable amount of ore from the Over-

the-hill claim until 1918, is that correct?

A. Yes; the latter part of January, 1918, before

we started appreciably drawing and stoping from the

Over-the-hill ground.

Mr. FAULKNER.—That is all.

Recross-examination.

(By Mr. COBB.)

Q. What ore you did draw, Mr. Freeburn, was

extremely rich, wasn't it?

A. Not as rich as the ore we got from the Temby,

—

it was rich ore, yes. [391—348]

Q. I am not asking you for a comparison,—wasn't

it extremely rich?

A. It was rich ore,—^what you would call extremely

rich—you would have to qualify it.

Q. Wasn't it so rich, the first ore you drew from

there, that practically half a carload of it would pay

all your expenses in the mill?

A. No, we haven't anything like that in the Chic-

hagoff mine. The ore is very uniform ore in the

Chichagoff. In taking samples you very seldom get

samples that are extremely high—it isn't a specimen

mine—you cannot go and get a specimen any time.

Q. Where is your ore chute—is that on the Over-

the-hill? A. It will show on the map.

Q. You know^ of your own knowledge it is on the

Over-the-hill, don't you? A. Yes.

Mr. COBB.—That is all.

(Witness excused.)

Defendant rests. [392—3491



484 John Tuppela vs.

REBUTTAL.

Testimony of John Tuppela, in His Own Behalf

(Recalled in Rebuttal).

JOHN TUPPELA, the plaintiff herein, recalled

as a witness in his own behalf and having been pre-

viously duly sworn, testified in rebuttal as follows:

Direct Examination.

(By Mr. COBB.)

Q. I hand you a paper marked for identification

Plaintiff's Exhibit "B," and ask you if you know

who signed that? A. Billy Hanlon.

Q. Did you see him sign it? A. Yes.

Mr. COBB.—We now offer this in evidence.

Mr. FAULKNER.—We object to that as incom-

petent, irrelevant and immaterial. It is introduced

to impeach Mr. Hanlon on an immaterial and col-

lateral matter that Mr. Cobb drew out himself in

connection with the cross-examination.

Judge WINN.—Your Honor will remember what

Hanlon testified to as to who had any interest in

these claims—directly contradictory to his testi-

mony.

Judge ELLIS.—This was brought out on cross-

examination and is a collateral matter—^they are

bound by the answer and cannot impeach him on a

matter brought out for the first time collaterally on

cross-examination.

Mr. COBB.—Why, no; they put Hanlon on the

witness stand to show what the grubstake agreement

was—^what interest John ever had in any of these
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claims, and he went along and testified he had no

interest. Here is a declaration by the same witness

that he had an interest.

The COURT.—What time were the claims located?

Mr. COBB.—1906, and the witness stated that he

had no interest at that time and never had any inter-

est. I then showed him that paper and asked him

if he didn't sign that, and he gave his celebrated an-

swer that he didn't remember—^he would not [393

—

350] identify his signature.

The COURT.—The question as to whether he ever

did have any interest in the claim is one brought out

by you. The question as to whether he had any in-

terest at the time they were located is a matter that

might bind Mr. Bauer,—^but the question as to

whether 4 years later, in 1910, he had any interest in

the claims is a matter that would not bind Mr. Bauer.

The statement that Mr. Hanlon made then would not

bind Mr. Bauer unless you can connect Mr. Bauer

with. it.

Mr. COBB.—He stated he was his agent, and Mr.

Bauer stated he was his agent= The purpose of this

is simply to impeach Mr. Hanlon. Mr. Hanlon was

put upon the stand and gave his version of the cir-

cumstances. (Then follows argument by counsel.)

The COURT.—I think I will admit the paper.

(Whereupon said paper was received in evidence

and marked Plaintiff's Exhibit *'V.")

Mr. COBB.—That is all.
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(Testimony of John Tuppela.)

Cross-examination.

(By Mr. FAULKNER.)
Q. John, you stated that you couldn't write Eng-

lish—can you read English? A. No.

Q. Could you read it in 1910?

A. Yes, I could read it.

Q. You could read it pretty well in 1910 ?

A. Plain English.

Q. Plain English you can read ?

A. No, not plain English—I can read broken Eng-

lish.

Q. I mean read,—you know the difference between

read and write, don't you? A. Yes.

Q. You could read broken English ? A. Yes.

[394—351]

Q. You could read and write in 1910? A. Yes.

Q. When did you learn to read and write ?

A. When I was a small boy.

Q. When did you learn to read and write English ?

A. I didn't say I could read English.

Q. Can you read English now ? A. I can spell.

Q. Can you read when a man writes his name in

English ?

A. I can spell—if he writes his name in English

I cannot read it.

Q. What I want to know, if you saw a man write

in English could you read what he is writing ? If I

would write you a letter in plain English could you

read it? A. No.

Q. Couldn't read it? A. I don't think so.

Q. Could you ever read it at any time?
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A. No, never.

Mr. FAULKNER.—That is all.

Q. (By Mr. COBB.) You know, though, you saw

Billy Hanlon sign that paper?

A. Yes.

(Questions by Mr. FAULKNER.)
Q. How do you know it was that paper?

A. It was Hirst's name on that paper, Billy Han-

lon signed it.

Q. That is the way you know ?

A. Yes, I seen Billy Hanlon sign it,

Q. Did you ever see him sign any other papers ?

A. I was in Hirst's store, was looking all aroimd

—

I was in Hirst's store and Hirst gave him the paper

and he signed it.

Q. How do you know that is that paper?

A. I see the name. Hirst's.

Q. Can you read that? A. Oh, yes. [395

—

352]

Q. Read the name? A. Oh, yes.

Q. That is the only way you know that is the

paper, because you see Hirst's name on it?

A. I see that paper, and Billy Hanlon signed it.

Q. Didn't somebody tell you that was the paper

that Billy Hanlon signed?

A. No—that was the time we had the grubstake.

Q. You knew as soon as you saw that paper that

was the one Billy Hanlon signed nine years ago ?

A. No, not nine years ago.

Q. 1910, wasn't it? A. Yes—I remember it too.

Mr. FAULKNER.—That is all.

(Witness excused.)
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Testimony of L. A. Green, for Plaintiff.

L. A. GREEN, called as a witness in behalf of the

plaintiff, being first duly sworn to tell the truth, the

whole truth and nothing but the truth, testified as

follows

:

Direct Examination.

(By Mr. COBB.)

Q. State your name.

A. L. A. Green.

Q. What position do you hold now ?

A. Court stenographer.

Q. Have you been court stenographer all the year

of 1919? A. Yes, sir.

Q. Were you court stenographer at the time of the

trial of the case of William R. Hanlon versus Chicha-

goff Mining Company, No. 1710-A, on the docket of

this court? A. Yes, sir.

Q. Did you transcribe the testimony—did you take

down the testimony in shorthand on that trial?

A. I did. [396—353]

Q. Have you since transcribed the testimony of

William R. Hanlon that he gave on that trial, at my

request? A. I have.

Q. I now hand you a paper and ask if those are the

notes ?

Mr. FAULKNER.—We object to that question as

incompetent, irrelevant and immaterial, and not

proper rebuttal.

The COURT.—She may answer that question.

A. Yes, that is a transcript of his testimony.
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Q. You correctly reported that case? A. I did.

Q. And correctly transcribed the notes?

A. I did.

Q. I will refer you to page 14, and ask you to read

the question there beginning at the pencil mark I

have made, and read down to the next pencil mark,

and state to the jury whether or not that is the testi-

mony Mr. Hanlon gave on that occasion.

Mr. FAULKNER.—The same objection to this—

it is not proper rebuttal.

Q. (By Mr. COBB.) Is that part of his testi-

mony? A. Yes, that is part of his testimony.

Q. Read it to the jury.

Mr. FAULKNER.—Now, we object as incom-

petent, irrelevant and inmiaterial, and not proper

rebuttal.

Mr. COBB.—It is the first batch of questions I

asked him, and he denied testifying this way.

The COURT.—The objection is overruled.

Mr. COBB.—With the permission of the Court, I

will read this to the jury, and then question Mrs.

Green as to whether that was his testimony or not.

The COURT.—All right.

Q. ''Mr. Hanlon, you stated that this letter was

written by you to Mr. Bauer? A. I believe so.

Q. And you state here something about having a talk

with a lawyer regarding the claims at Chichagoff
,
but

'we must get Tuppela out as we [397—354] cannot

ever do anything with the claims, as he is a jackass.'

Q What claim did you refer to? A. The Over-the-

hill claim. Q. Any other. A. The Mystery.
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Q. Where was that? A. Adjoining the Over-the-

hill claim. Q. Did Mr. Bauer have any interest in

those? A. Yes. Q. Any other claims? A. The

Monte Cristo. Q. He had an interest in that?

A. Yes. Q. Any others? A. The Cablegram and

the Aurated.
'

' Was that his testimony ?

A. It was.

Q. I will ask you to look at this paper which you

have identified as a transcript of your notes and read

it—was that his testimony? A. Yes, it was.

Mr. FAULKNER.—We object to the introduction

of that as incompetent, irrelevant and immaterial.

The objection to that was sustained when it was

asked him.

The COURT.—Did he deny that he testified that

way?

Mr. COBB.—Yes, sir.

The COURT.—The objection is overruled.

Q. "Q. Did Charley Peterson have any interest in

the claim? A. He was interested in the Over-the-

hill claim and Mr. Bauer bought him out." Did Mr.

Hanlon so testify on the trial of the case I have

mentioned? A. He did.

The COURT.—This is admitted for the purpose of

impeachment and not as original evidence.

Mr. COBB.—I know.
Q. Now, I hand you another sheet of paper and ask

you if that is a correct transcript of another part of

your notes on the trial of the same case, made at my
request? A. Yes.

Q. Did you correctly transcribe that part?
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A. Yes, I did.

Mr. FAULKNER.—Now, if the Court, please, we
make the same objection [398—355] to this. It

is evidently an answer based on the testimony that

he had given that Tuppela had jiunped the Over-the-

hill claim by locating the Rising Sun on top of it.

The COURT.—That is admitted for the same pur-

pose—for the purpose of impeachment.

Q. "Q. Did John Tuppela own a half interest in

the other three claims you were selling your half in-

terest in at that time ? A. Which other three claims,

the Rising Sun'? Q. The Rising Sun and the Over-

the-hill. A. He owned the Rising Sun, and he owned

a half interest in the Over-the-hill claim." Did Mr.

Hanlon so testify on that occasion ? A. He did.

Q. That was some time this last spring?

A. Yes, sir.

JUROR.—May I ask the Court a question? Is

this evidence just for impeachment, and has no bear-

ing on the case in regard to the title of the claim in

any way?

The COURT.—That is all—just the credibility of

Mr. Hanlon.

Judge WINN.—Now, if your Honor please, with

due respect to the Court, we take an exception to

the answer the Court has given because we contend

it goes further, for the pui-pose of ratifying the acts

of Mr. Bauer, as ratifying the acts of Hanlon as

agent, and we think it should go in without limiting

the purpose. We think it is admissible on that line,

for that purpose, as well as the pui^pose your Honor
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has indicated—that that is a ratification of what

Hanlon did when Hanlon claims he was agent of

Bauer.

The COURT.—The object of this testimony is to

contradict Hanlon.

Judge WINN.—We are showing these assertions

of Hanlon 's, and it would be for the jury to say

whether his former testimony was true and whether

the testimony he gave on the witness-stand this time

is true.

The COURT.—That is what I say, it is only for the

purpose of impeaching Hanlon. The ratification has

nothing to do with [399—356] the question that

is before the court.

Mr. FAULKNER.—Bauer couldn't be held to rat-

ify something Hanlon said twelve years later.

Mr. COBB.—That is all.

Mr. FAULKNER.—No questions.

(Witness excused.)

Testimony of Alfred Lundstrum, for Plaintiff.

ALFRED LUNDSTRUM, introduced as a witness

on behalf of the plaintiff, being first duly sworn to

tell the truth, the whole truth and nothing but the

truth, testified in rebuttal as follows:

Direct Examination.

(By Mr. COBB.)

Q. State your name. A. Alfred Lundstrum.

Q. What is your occupation, Mr. Lundstrum ?

A. Recently I have been on the boats.
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Q. Ever mine any? A. Yes, sir.

Q. Employed in a mine—employed in mining?

A. Yes, sir.

Q. Ever employed in the Chichagoff mine ?

A. Yes.

Q. When? A. Summer of 1917.

Q. What time did you go there?

A. I think it was betv^een the 10th and 15th of

July, 1917.

Q. Did you go to work,—where did you go to

work?

A. Day after arrival in Chichagoff*, I think it was,

—I don't remember for sure, but I think it was

either the 16th or 17th.

Q. Where did you go to work?

A. At the main tunnel in the Rust stope.

Q. What were you doing at that time in the Rust

stope? A. Mining. [400—357]

Q. The Rust stope,—the one that is in the Over-

the-hill, you call it the Rust stope ? A. Yes.

Q. What kind of work were you doing there ?

A. Hand-drilling.

Q. What in? A. In quartz.

Q. Whereabouts, in reference to the drifts or the

stopes?

A. Oh, we were in a stope on the third set of tim-

bers, mining the same direction as the tunnel below

ran.

Q. You got up to the third set of timbers above by

that time?

A. Yes, the second or third, I am not certain which
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one I worked on first, but I think I worked on both

of them, the second and the third.

Q. Was the company drawing ore at that time for

the mill from it ? A. Yes.

Q. Have you any idea of how much a day?

A. No, some days more than others.

Q. Drawing as fast as they could break it ?

A. Yes.

Q. Do you know Mr. William C. Freebum?
A. Bill Freeburn?

Q. Yes. A. Yes.

Q. What position did he hold at that time ?

A. He had an official position,—I think he was

superintendent or something—James Freebum is

the superintendent.

Q. Did he say anything about the richness of the

ore?

Mr. FAULKNER.—We object to that as incom-

petent, irrelevant and immaterial, and hearsay, what

Bill Freeburn said about the richness of the ore.

The COURT.—I think he may answer.

Q. What did he say in regard to it?

A. In regard to what? [401—358]

Q. In regard to the richness of the ore—what did

Mr. Freeburn say?

A. He said it was very valuable.

Q. State what he said as near as you can.

A. Particularly one occasion—he visited that

stope ever}^ time he would come in the mine, and one

particular occasion he said to be very careful with

the ore so that none of it goes in the stope where the
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waste is because they want that ore to sweeten up

the stamps, and he says they covered up the timl)ers

thoroughly so there would not be cracks as the ore

is very valuable.

Mr. COBB.—You may cross-examine.

Cross-examination.

(By Mr. FAULKNER.)
Q. Mr. Lundstruni, did you ever work in any other

stope? A. Yes.

Q. Didn't they tell you that about the other stopes,

too?

A. No, they didn't because—no, they didn't.

Q. Didn't tell you anything about that?

A. No, sir.

Q. When were you working in the other stopes?

A. No.

Q. Are you sure that was Bill Freebum, or Jim

Freeburn that told you that?

A. That was Bill Freeburn.

Q. Didn't you state to me last Thursday at noon

that it was Jim Freeburn that told you that?

A. No, sir, I didn't.

Q. Haven't you changed your mind about it later

on? A. No, sir, I haven't.

Q. What nationality are you? A. Finn.

Q. What took you over to Chichagoff in 1918,

—

tell the Court all about how you happened to go over

there.

A. No, I haven't forgotten all about it, no.

Q. I say tell the Court all about what you went
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over there for— [402—359] who sent you over

there and what you went for.

A. It had been talked previous to that for a yeax

or more in regard to this Tuppela 's case, some injus-

tice done to him and he has been railroaded to the

insane asylum, and one thing and another, and me
and a fellow by the name of John Ross, we kind of

talked the thing over and began to make inquiries

whether he should be released from the insane asy-

limi and see that he is getting justice in some way.

Q. Never mind that—tell the Judge why you went

over to Chichagoff.

A. That is what I am telling. And when we heard

something about this I went to see Cheney, Bob

Cheney—he is dead now—about this and he sug-

gested it would be a good idea to go out there and

see what we could find out in regard to these claims,

whether the company is mining these claims and

whether they really have anything there, and I

thought I might go over because there wasn't much
doing in Juneau, and that is how I happened to go

over.

Q. Who paid your expenses? A. Going over?

Q. Yes. A. I paid my own expenses.

•Q. Didn't you tell me last Thursday at noon that

a company of Finns had gotten together and were

behind this case, and that you were employed by that

company to go to Chichagoff?

A. No, I never told you any such thing.

Q. Didn't you tell me you went to Chichagoff and

went to Sitka also ? A. I did.
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Q. In the interest of that company of Finns?

A. No, I didn't mention no interest of any com-

pany at all.

Q. You have an interest in this case, haven't you?

A. I haven 't except like I would in any other claim

where we was friends. [403—360]

Q. You are going to get your pay if they win this

case? A. I don't know anything about that.

Q. You have no arrangement with Mr. Cobb about

that? A. No.

Q. You are quite sure when you went over there

you were working in the Rust chute ? A. Yes.

Q. Do you remember talking to me about this mat-

ter on last Thursday? A. Yes, sir.

Q. Do you remember talking to me about it last

Wednesday—a week ago last Wednesday ?

A. Was it Wednesday, or Thursday or Friday?

It may have been Wednesday—I don't remember the

day.

Q. You talked to me down on the street in Juneau?

A. No; the first time I ever spoke to you about this

case was in the approach of the Behrends' bank.

Q. Now, at that time didn't you tell me that you

knew nothing about this case whatever?

A. That I knew nothing about this case.

Q. Yes.

A. No, I didn't tell you no such thing. I told you

I had no interest in the case whatsoever.

Q. Didn't you tell me you knew nothing about the

case, and didn't I employ you there to go up and act

as an intemreter for the plaintiff?
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A. No, Mr. Faulkner,—the way it come up, you

asked me if I had any interest in the case, and I said

no, and you asked me to come up as interpreter, or

sit behind you in case an interpreter be used and

there be a misinterpretation, and I said I would, and

then I knew I would be a witness and I came back

and told you that I never could act as an interpreter.

Q. When did you come back and tell me that?

A. I think it was Friday. [404—361]

Q. Wasn't it the next day?

A. Yes, I think it was the next day.

Q. And wasn't the first question I asked you in

the approach to Behrends' Bank whether or not you

were a witness in this case or knew anything about

it? A. No, sir.

Q. I didn't ask you anything about it?

A. No, sir, not as I remember—I don't think you

did.

Q. I went blindly down there and asked you if you

would act as interpreter?

A. No, you asked me if I had an interest in the

case.

Mr. FAULKNER.—That is all.

Redirect Examination.

(By Mr. COBB.)

Q. As soon as you learned that you might be a wit-

ness in the case you went and informed Mr. Faulk-

ner?

A. Yes, sir; I went and told him I would be a wit-

ness and couldn't act as inteii^reter for hun.

Q. Did he ask you what your testimony would be?
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A. I don't think so. I think I told him part of

what it would be—he was informed what it would

be, all right,—I don't remember whether he asked

me or whether I voluntarily told him.

Q. He knew at that time you were to be a witness

for the plaintiff in the case? A. Yes.

Q. Yes. Going over there, in the summer of 1917,

Tuppela did not request you to go, or anybody in his

behalf? A. No, sir.

Q. And you simply did it to find out what you be-

lieved to be a great injustice? A. Yes.

Mr. COBB.—That is all. [405—362]

(Questions by the COURT.)

Q. Now, Mr. Lundstrum, the jury has nothing to

do with the question you will testify to—it is a matter

for the Court. The Court wants to ask you a few

questions—it wants to know how^ much reliance to

place upon your testimony. What is your national-

ity. A. Finn.

Q. Fimi? A. Yes.

Q. When did you come to America? A. 1893.

Q. Do you know Mr. Tuppela ?

A. I know him since he came from this insane asy-

lum—I hadn't seen him before.

Q. You w^ent over to the Chichagoff mine, and you

heard that Mr. Tuppela had been railroaded to the

asylum ?

A. That was the rumor that was talked around

—

I didn't know^ it being the truth, but that was the

rumor—that was the talk.
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Q. You belived that?

A. Well, I believed it to a certain extent, yes.

Q. And you were going to find out something about

it? A. Yes, sir.

Q. Consequentl}^ you got employment in the

—

A. Chichagoff mine.

Q. The Chichagoff mine? A. Yes, sir.

Q. For the purpose of finding about when Mr.

Tuppela had been railroaded to the asylum?

A. No, not railroaded, but whether he had any rich

claims that it was talked about that he had.

Q. And you paid your own expenses

—

A. Yes.

Q. To Chichagoff? A. Yes, sir. [406^363]

Q. And sought employment from these very

people that you were going to investigate ?

A. Yes, sir.

Q. And you did that entirely disinterestedly?

A. Entirely disinterested, yes.

Q. Did that entirely for the purpose of seeing that

justice was done to a fellow-countryman of yours?

A. Not exactly a fellow-countr5rman—if it was

anybody else and it should come that way I would be

willing to do that to any man.

Q. You would be w-illing to pay your expenses over

to the Chichagoff mine to investigate whether an in-

justice had been done to anyone?

A. Well, that is,—

Q. Whether he w^as a Finn or whether he was a

Syrian ?

A. I did it, your Honor,—being a fellow-country-
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man I would have more interest, I admit that, yes;

and probably furthermore it was suggested by an

attorney,

—

Q. You didn't know this man, did you?

A. No, I didn't.

Mr. COBB.—You got employment there at the em-

ployment agency here in Juneau?

The WITNESS.—Yes.
The COURT.—You are not a mining man?

A. No.

The COURT.—You are a steamboat man, aren't

you?

A. Lately, yes.

The COURT.—And a fisherman?

A. Yes.

The COURT.—But you went over there and sought

work as a miner ?

A. Previous to that time I had worked in the

Alaska Juneau and down in the States, but I had

given mining up as long as I could get along without

it.

The COURT.—You live here in Juneau? [407

—364]

A. Yes, sir.

The COURT.—Your family lives here?

A. Yes, sir.

The COURT.—Your wife and children live here?

A. Yes, sir.

The COURT.—That is all.

(Witness excused.)

(Whereupon court adjourned until 2 o'clock

P.M.)
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AFTERNOON SESSION.
November 28, 1919, 2 P. M.

Mr. COBB.—That is our case, your Honor.

Plaintiff rests.

SURREBUTTAL.

Testimony of James Chapados, for Defendant (In

Surrebuttal).

JAMES CHAPADOS, called as a witness on behalf

of the defendant, being first duly sworn to tell the

truth, the whole truth and nothing but the truth, tes-

tified in surrebuttal as follows

:

Direct Examination.

(By Mr. FAULKNER.)
Q. State your name.

A. James Chapados.

Q. What is your occupation?

A. Mining.

Q. How long have you been a miner ?

A. A number of years.

Q. Have you ever been employed at the Chichagoff

mine, the defendant in this case?

A. I have, sir.

Q. When?
A. 4th of January, 1918, to March, 1919—the sec-

ond day of March.

Q. Are you familiar with what is known as the

Rust ore chute in that mine ? [408—365]

A. I am, yes.

Q. What was the nature of your employment in

the mine? A. I was shift boss.
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Q. You said you were familiar with the Rust ore

chute? A. Yes.

Q. And you went to work what time in January,

1918?

A. Started to work on the 4th of January.

Q. Now, Mr. Chapados, at the time you commenced

your employment with the Chichagoff Company in

January, 1918, state, if you know, how much there

had been taken from the Rust ore chute,

Mr. COBB.—We object to that as incompetent, ir-

relevant and immaterial, and not proper surrebuttal.

It is admitted by all of the parties that they had been

taking it out before this. How much they have

taken out w^ithin that time, even if this witness

knows, would be immaterial.

The COURT.—I think I will let him answer it, if

he knows how much had been taken out.

Q. (By Mr. FAULKNER.) How much ore had

been stoped out ?

A. I suppose about 30 feet by 35, 24 inches wide.

Q. And about how much ore had been taken from

that space?

A. Oh, I should think 160 tons to 175 tons. There

was about two-thirds of that ore left in that stope

when I went there in 1918.

Q. How much of it had been taken out?

A. About one-third of that.

Q. How much would that be?

A. About one-third of 160.

Q. Between 50 and 60 tons?

A. Between 50 and 60 tons, yes.
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Mr. FAULKNER.—That is all.

Cross-examination.

(By Mr. COBB.)

Q. How do you remember it so well at this time?
A. How do I remember it?

Q. Yes. [409—366]

A. Oh, I am a practical miner and little things like

that is easily remembered.

Q. Are you still working for the Chichagoff Com-
pany? A. No, sir.

Q. How long ago did you quit them?

A. I quit the second day of March, 1919.

Q. This statement of yours is an estimate from

recollection, is it?

A. From my experience and work in there.

Q. Didn't the mine over there keep records of the

ore taken? A. Now they do.

Mr. COBB.—That would be the best evidence of it.

Now, if the Court please, we move to strike this testi-

mony—^we especially noticed them to bring those

records here—those records are the best evidence,

and they haven't done it.

The COURT.—The motion is denied.

Mr. COBB.—Exception.
(Witness excused.)

Defendant rests.

TESTIMONY CLOSED. [410—367]

December 1, 1919, 11 A. M.

The COURT.—Let the record show that on No-

vember 29, 1919, at 10 P. M., the jury returned into

court their answers to the questions which had been



Chichagoff Mining Company. 505

propounded to them, which said answers were then
and there filed. Is there any further testimonjr?

Mr. COBB.—Let the record show at this time that

we offer in evidence the findings of the jury.

The COURT.—Very well.

Mr. COBB.—I would like to have them marked as

an exhibit.

(Whereupon said findings were received in evi-

dence and marked Plaintiff's Exhibit "X.")

The COURT.—I want to know whether it is agreed

that Momingside Asylum is situated in the city of

Portland, and that at the time the petition for guard-

ianship was filed the plaintiff was then and there at

Momingside asylum, and that he had been duly and

regularly committed to said asylum by the said De
Armond, U. S. Commissioner?

Mr. COBB.—I think the pleadings admit that.

The COURT.—I do not know whether they admit

that Momingside is in Portland, and that at the time

the petition was filed this man was in Portland, and

that he had been duly and regularly committed. I

do not find it admitted in the pleadings. What I

mean is, there is no admission in the pleadings of

due and regular commitment and that Momingside

Asylum is in Portland, in the State of Oregon, and

there is no admission that at the time the petition

was filed the plaintiff was in Portland. I want to

know whether all that is admitted in the case.

Mr. COBB.—The trouble about the whole matter

is this—there was a judicial deteraiination at the

time this petition for the guardianship was filed he

was a resident of Sitka Precinct.
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The COURT.—I am not asking you whether it is

stipulated that he was a resident

—

Mr. COBB.—Yes.
The COURT.—But I want to know because it

seems to be a question in the case whether or not at

the time the petition was filed [411—368] he was

in Portland, Oregon.

Mr. COBB.—It is admitted in the pleadings that

he had been duly and regularly committed at that

time to the asylum—he was put in the asylum, deliv-

ered to the asylum on the 11th. Now, where that

asylum is, I think is a matter that this Court and the

Circuit Court of Appeals takes judicial notice of.

Mr. FAULKNER.—It is admitted he was in the

Morningside Asylum the 11th of June.

The COURT.—All I want to know is whether or

not that is admitted to which I have called attention

and that Morningside Asylum is in the State of Ore-

gon.

Mr. FAULKNER.—If Mr. Cobb doesn't want to

admit that now, we wiU prove it.

Mr. COBB.—Yes, it is admitted Morningside Asy-

lum is a place provided by law for the care and cus-

tody of persons committed there.

The COURT.—Yes, but what I want to know is

if it is admitted that at the time the petition for the

guardian of his estate was filed he was in Portland,

Oregon.

Mr. COBB.—Yes, that is admitted—it has been

admitted in all of the pleadings, and that he was duly

and regularly committed.

The COURT.—It is admitted?
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Mr. COBB.—Yes.
The COURT.—Very well. The reason I ask is

that I see it is i^oiiig to be a point in the case and I

want to know what I am passing? on. [412—369]

Plaintiff 's Exhibit "B."

OVER THE HILL.

PMs. Exhibit No. ^'B." Received in evidence

Nov. 24, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [413]

NOTICE OF LOCATION OF QUARTZ CLAIM.
Notice is hereby given that we the undersigned

having complied with the requirements of the re-

vised statutes of the United States and local customs

and mining regulations have this day located and

claim 1500 linear feet along the course of this lead,

lode or vein of mineral bearing quartz, 300 linear feet

in width on each of the middle of said lead, lode or

vein, together with aU mineral deposits contained

therein and all water and water privileges thereon

appurtenant thereto, situate in the Sitka Mining Dis-

trict, District of Alaska, and more particularly de-

scribed as follows, to wit:

Commencing at the place where this Notice is

posted upon a blazed tree stake No. 1, near the point

of discovery, thence 1500 linear feet S.E. direction

the center end No. 2; thence at right angles 300 lin-

ear feet to comer No. 3; thence at right angles 1500

linear feet to comer No. 4; thence at right angles

300 linear feet to stake No. 1 center; thence in the

same course 300 linear feet to comer No. 5; thence

at right angles 1500 linear feet to stake No. 6; thence
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at right angles 300 linear feet to a stake No. 2 center

end. This claim shall be known as The Over The
Hill quartz claim located on Free Gold Mountain,

joining the Golden Gate on the N.W. end and over

the Hill and joining the Mystery quartz claim on the

S.E. end.

Located March 27, 1906, near the Bay of Islands.

Locators

:

H. A. BAUER,
Per Agent, WM. R. HANLON.

WM. R. HANLON,
Agent for H. A. BAUER.

Witnesses

:

JOHN TUPPELA.
CHAS. PETERSON.

PROOF OF LABOR.
Discovered March 26, 1906.

Located March 27, 1906.

Filed for record June 7, 1906, at 6 :30 P. M. [414]

United States,

District of Alaska,—ss.

I, John Tuppela, being first duly sworn, say that

I am part owner of the "Over The Hill" mining

claim. That I have knowledge of the facts set forth

herein.

I. That the name of said mining claim is "Over

the Hill" and that said claim is situate on Gold

Mountain in Klag Bay on the west coast of Chicha-

goff Island in the Sitka Mining District, District of

Alaska.

II. That 7 days work was done and performed

on said claim by W. R. Hanlon, W. Sherigan and
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John Tiippela and that the character and value of

such work were and are as follows: Tunnel work in

defining vein and valued at ($100.00) One hundred
Dollars.

III. That this work was done and improvements

made between the date of Dec. 25th, 1909, and Jan.

17th, 1910.

IV. That such work was done at the instance of

John Tuppela and W. R. Hanlon owners in part and

paid for in full by them.

JOHN TUPPELA.

Subscribed and sworn to before me this 10th day

of February, 1910.

SIDNEY E. FLOWER,
U. S. Commissioner and Ex-officio Recorder.

Piled for record February 10th, 1910, at 1:30 P. M.

[415]

PROOF OF LABOR.
United States,

Dist. of Alaska.

I, John Tuppela, being first duly sworn, say that

I am part owner of the ''Over The Hill" mining

claim. That I have knowledge of the facts set forth

herein. That the name of the said mining claim is

the "Over the Hill" and that said claim is situated

on Gold Mountain in Klag Bay on the West side

of Chichagofe Island, in the Sitka Mining District,

District of Alaska. That 20 days work was done and

performed on said claim by John Tuppela and W. R.

Hanlon and that the character and value of said work

were and are as follows, 3 open cuts made to define



510 John Tuppela vs.

ledge and valued at $100.00 One Hundred Dollars.

That this work was done and improvements made
between the dates of July 29th and August 15th,

1910.

That such work was done at the instance of John
Tuppela and William R. Hanlon, owners in part and
paid for in full by them.

JOHN TUPPELA.

Subscribed and sworn to before me this 22d day

of December, 1910.

SHDNEY E. FLOWER,
U. S. Commissioner.

Piled for record December 22d, 1910. Sidney E.

Flower, U. S. Commissioner and Ex-officio Recorder.

[416]

PROOF OF LABOR.
December 15, 1911.

I hereby certify that I, John Tuppel, am part

owner in the "Over the Hill" mining claim. Said

claim is situated on Gold Mountain, on the West

coast of Chichagoff Island in the Sitka Mining Dis-

trict, District of Alaska. Work to the value of 100.00

Dollars was done by John Tuppela and W. R. Hanlon

as follows: A tunnel 10 feet long, 6 feet high and 5

feet wide, some open cuts and other improvements

was done between the first of Jwlj and the middle

of August. The same to apply as assessment work

on the above named claim for the season of 1911.

I hereby acknowledge all of the facts set forth

herein .

JOHN TUPPELA.
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Subscribed and swom to before me this 15th day
of December, 1911.

R. W. DE ARMOND,
U. S. Commissioner.

Filed for record at 2:30 o'clock P. M. December
15th, 1911. R. W. De Armond, U. S. Commissioner

and Ex-officio Recorder. [417]

PROOF OF LABOR.

United States of America,

District of Alaska,

Division Number One,—ss.

Before me, the subscriber, personally appeared

John Tuppela, who, being duly sworn, says that at

least One Hundred Dollars ($100) worth of labor

or improvements, consisting of fifty-four days labor

in driving twelve feet of tunnel and putting in three

set of timbers therein, were performed or made upon

the ''Over the Hill" lode situated near Chichagoff,

Alaska, in the Sitka Mining District, District of

Alaska, during the year ending December 31st, 1912.

Also that at least One Hundred Dollars ($100)

worth of labor or improvements, consisting of forty

days labor in driving twenty feet of cross-cut, were

performed or made upon the "Pacific" lode situated

near Chichagoff, Alaska, in the Sitka Mining Dis-

trict, District of Alaska, during the year ending De-

cember 31st, 1912.

Such expenditure was made })y or at the expense

of John Tuppela and W. R. Hanlon, owners of said

claims for the purpose of holding said claims.

JOHN TUPPELA.
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Subscribed and sworn to* before me this 11th day
of March, A. D. 1913.

[Notary Seal] JAMES L. FREEBURN,
Notary Public in and for the District of Alaska, Re-

siding at Chichagoff.

Filed for record at 10 A. M. o'clock March 13th,

A. D. 1913. R. W. De Armond, U. S. Commissioner
and Ex-officio Recorder. [418]

PROOF OF LABOR.
Territory of Alaska,

Precinct of Sitka,—ss.

John Tuppela, being first duly sworn, on his oath

deposes and says: That in his own behalf and at the

request of the Chichagoff Mining Company, a corpo-

ration (half owners) between the 14th day of Sep-

tember, 1913, and the 7th day of October, 1913, fif-

teen days labor was performed and improvements

made consisting of driving a ten foot tunnel on the

lead or vein of the value of One Hundred Dollars,

upon the "Over the Hill" lode mining claim, situ-

ated on Chichagoff Island, Sitka Mining District, Ter-

ritory of Alaska, and which claim is last of record at

page 300', Book 2 of Deeds of the records of the Sitka

Recording District, Territory of Alaska. That said

labor was performed and improvements made at the

expense of said John Tuppela and said Chichagoff

Mining Company, half owners, and constitutes the

annual assessment work for the year 1913.

JOHN TUPPELA.
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Subscribed and sworn to before me this 21st day

of November, 1913.

[Notary Public] ARTHUR G. SHOUP,
Notary Public.

My commission^'r expires May 17, 1917.

Filed for record at 11:30 o'clock A. M., November

21, A. D. 1913. R. W. De Armond, U. S. Commis-

sioner, Ex-officio Recorder. [419]

PROOF OF LABOR.
Territory of Alaska,

Sitka Precinct,—ss.

James Brundino, being first duly sworn, on his

oath deposes and says: That at least One Hundred

Dollars worth of labor was performed or improve-

ments made for the benefit for the "Over The Hill"

quartz lode claim situated at Chichagoff, Chichagoff

Island, Sitka Mining District, Territory of Alaska,

during the year ending December 31st, 1913, and that

said labor and improvements consisted of driving

what is known as the "Upper Croppings Tunnel"

on the Golden Gate quartz lode claim of the Chicha-

goff Mining Company at a distance of fifty feet.

That such expenditure was made by or at the expense

of Chichagoff Mining Company, owners of V2 interest

in said claim, and constitutes the annual assessment

work upon said claim for the year 1913.

JIM BRUNDINO.

Subscribed and sworn to before me this 5th day of

Jan'y, 1914.

[Notary Seal] JAMES L. FREEBURN,
Notary Public in and for the Territory of Alaska,

Residing at Chichagoff.
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Filed for record at 2:30 o'clock P. M., February

26th, 1914. R. W. De Armond, Commissioner Ex-

officio Recorder. [420]

Territory of Alaska,

Division Number One,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and Ex-officio Recorder Sitka Recording District

No. 4, Judicial Division No. 1, Territory of Alaska,

duly commissioned and sv^orn, hereby certify that

the within is a true, full and correct transcript of the

following records of the "Over the Hill" quartz min-

ing claim, viz. : Location Notice of record at page 535,

Mining Record Book No. 2, Proof of Labor of record

at page 160, Mining Record Book No. 3, Certificate

of Ownership of record at page 203, Mining Rec-

ord Book No. 3, Proof of Labor of record at page

No. 207, Mining Record Book No. 3, Proof of Labor

of record at page 266, Mining Record Book No. 3,

proof of Labor of record at page 353, Mining Record

Book No. 3, Proof of Labor of record at page 376,

Mining Record Book No. 3, and Proof of Labor of

record at page 394, Mining Record Book No. 3, of the

records of the Sitka Recording District No. 4, Judi-

cial Division No. 1, Territory of Alaska, and of all

of said records.

In Witness Whereof I hereunto set my hand and

affix my official seal at Sitka, Alaska, this 20th day

of August, 1919.

[Seal of U. S. Commissioner.]

R,. W. DE ARMOND,

United States Commissioner and Ex-officio Recorder,
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Sitka Precinct, Judicial Division No. 1, Terri-

tory of Alaska. [421]

Plaintiff's Exhibit "C."

LOCATION NOTICE.
Page 534.

Eecord No. 1278.

Mining Record Book No. 2.

Sitka Recording District.

Notice is hereby given that the undersigned hav-

ing complied with the requirements of the Revised

Statutes of the United States and local customs and

mining regulations have this day located and claim

1500 linear feet along the course of the lead, lode

or vein of mineral bearing quartz, and 300 linear feet

in v^dth on each side of middle of said lead, lode, or

vein, together with all mineral deposits contained

therein and all water and water privileges thereon

or appurtenant thereto, situate in the Sitka Mining

Distiict, District of Alaska, and more particularly

described as follows, to wit:

Commencing at the place where this Notice is

posted upon a stake marked No. 1, the place of dis-

covery. Thence 1500 linear feet in a N.W. direc-

tion to a stake marked No. 2 S.E. center No. 2;

Thence at right angles 300 linear feet to corner No. 3.

Thence at right angles 1500 linear feet to a stake

marked No. 4 comer. Thence at right angles 300

linear feet to the stake marked No. 1 S.E. end center.

Thence in the same course 300 linear feet to comer

marked No. 5. Thence 1500 linear feet to a stake

marked No. 6 corner. Thence at right angles 300
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linear feet to N.W. center end No. 2. Thence to the

place of beginning.

This claim shall be known as the Mystery Quartz

Claim. Located on Chichagoff Island the N. W. side

of Free Gold Mountain, near the Bay Islands and
joining the Over the Hill quartz claim on the N. W.
end about 1000 feet from Crow Claim.

Discovered March 26, 1906.

Located March 28, 1906.

Locators:

JOHN TUPPELA.
CHAS. PETERSON.

Witness: WM. R. HANLON.

Filed for record June 7th, 1906, at 6:30 P. M.

Plffs. Exhibit "C." Received in evidence Nov.

21, 1919, in Cause No. 1841-A. J. W. Bell, Clerk.

By John T. Reed, Deputy. [422]

Territory of Alaska,

Division No. 1,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and ex-officio Recorder Sitka Recording District,

Judicial Division Number One, Territory of Alaska,

duly commissioned and sworn, hereby certify that

the within is a true, full and complete transcript of

the Record of Location of the Mystery Quartz Claim

and of all of said record.

In Witness Whereof I hereunto set my hand and
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official seal at Sitka, Territory of Alaska, this 9th

day of August, 1919.

[Seal of U. S. Commissioner]

R. W. DE ARMOND,
U. S. Commissioner and Ex-officio Recorder Sitka

Recording District, Alaska. [423]

Plaintiff's Exhibit "D."

LOCATION NOTICE.
Page 551.

Record No. 1295.

Mining Record Book No. 2.

Sitka Recording District, Alaska.

Notice is hereby given that we the undersigned

having complied with the requirements of the Re-

vised Statutes of the United States and local customs

and mining regulations have this day located and

claim 1500 linear feet along the course of this lead,

lode or vein of mineral bearing quartz and 300 linear

feet in width on each side of the middle of said lead,

lode or vein, together with all mineral deposits con-

tained therein and all water and water privileges

thereon or appurtenant thereto. Situate in the

Sitka Mining District, District of Alaska, Chichagoff

Island, and more particularly described as follows,

to wit

:

Commencing at the place where this notice is

posted upon a stake marked No. 1 near the place of

discovery, then at right angles 750 linear feet north-

erly direction to stake marked No. 2; thence at right

angles 300 linear feet to comer No. 3; thence at right

angles 1500 linear feet to comer stake No. 4; thence
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at right angles 300 linear feet to the south end center

No. 5; thence in the same course to comer stake

marked No. (blot) thence at right angles 1500 linear

feet to corner stake No. ; thence at right angles

300 linear feet to North center end No. 2; thence to

the place of beginning.

This claim shall be known as the Aureted Quartz

Claim. Located on Chichagoff Island, Sitka Mining

District, about 1000 feet South of Young group of

claims.

Located on the 13th day of April, 1906.

Locators

:

H. A. BAUER,
Per Agent.

JOHN TUPPELA.
CHAS. PETERSON.
WM. R. HANLON.

W. R. HANLON,
Agent for H. A. Bauer.

Filed for record at 2:40 o'clock P. M. September

8th, 1906. Edward De Groff, Recorder.

Plffs. Exhibit No. ''D." Received in evidence

Nov. 21, 1919. In Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [424]

LOCATION NOTICE.

Page 563.

Record No. 1309.

Mining Record Book No. 2.

Sitka Recording District, Alaska.

Notice is hereby given that the undersigned hav-

ing complied with the requirements of the Revised
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Statutes of the United States and local customs and
mining regulations have this day located and claim
1500 linear feet along the course of this lead, ledge,

lode or deposit with all its dips, angles, spurs and
variations allowed by the law, together with 300
linear feet on each side of the center of said vein and
all other quartz deposits and surface grounds within

the lines of said claim, being better described as

follows

:

Beginning at the place where this notice 'is posted

upon a stake marked No. 1, near the point of dis-

covery in the Sitka Mining District, District of

Alaska and herein described.

Beginning at this marked No. 1, N. W. center end;

thence in a S. E. direction 1500 linear feet to S. E.

center end No. 2; thence at right angles 300 linear

feet to comer No. 3; thence at right angles 1500

linear feet to corner No. 4; thence at right angles 300

linear feet to center end No. 1; thence in the same

course 300 linear feet to comer No. 5; thence at right

angles 1500 linear feet to comer No. 6 ; thence at

right angles 300 linear feet to center end No. 2, S. E.

end.

This claim shall be known as the Authentic Quartz

Claim, located about 2000 feet in a southerly direc-

tion and a joint claim to the Aurated quartz claim.

Located on Chichagoff Island about 50 miles from

Sitka. Better known as near the Young group of

claims.



520 John Tuppela vs.

Located April 12th, 1906.

Locators

:

JOHN TUPPELA.
CHAS. PETERSON.

Witness: WM. R. HANLON.

Filed for record October 8th, 1906, at 2:30 P. M.
[425]

LOCATION NOTICE.
Page No. 18.

Record No. 1369.

Mining Record Book No. 3.

Sitka Recording District.

Know All Men by These Presents, that we,

Herman A. Bauer, William R. Hanlon, John Tuppela

and Chas. Peterson, the undersigned citizens of the

United States, have this 15th day of April, 1906,

located and claimed, and by these presents do locate

and claim, by right of discovery and location, in com-

pliance, with the Mining Act of Congress approved

May 10, 1872, and all subsequent Acts and with local

customs, laws and regulations, 1500 linear feet and

horizontal measurement on the Cablegram Quartz

lode, vein, ledge or deposit along the vein thereof,

with all its dips, angles and variations, as allowed by

law, together with 300' feet on the Northerly side and

300 feet on the Southerly side of the middle of said

vein at the surface so far as can be determined from

present developments; and all veins, lodes, ledges or

deposits and surface ground within the lines of said

claim 1500 feet running from center of discovery,

said discovery shaft being situated upon said lode,
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vein, ledge or deposit and within the lines of said

claim in Sitka Mining District of Alaska described

by metes and bounds as follows, to wit:

Commencing at this discovery post, being the

center of the vein or claim and upon which this

notice is posted; post marked No, 1 center end;

thence 1500 feet westerly to a post marked No. 2

center end; thence 300 feet northerly to a post

marked No. 3 comer; thence 1500 feet easterly to a

post marked No. 4 comer; thence 600 feet southerly

to a post marked No. 5 corner; thence 1500 feet west-

erly to a post marked No. € comer; thence 300 feet

northerly to No. 2 center end.

This claim is further described as follows: Sit-

uated about 1000 feet South from the Young group

of claims on Free Gold Mountain on Chichagoff

Island, Sitka Mining District, District of Alaska,

about 60 miles westerly from Sitka. [426]

This claim to be known as the "Cablegram."

Discovered April 12th, 1906.

Located April 15th, 1906.

H. A. BAUER, (Seal)

WM. R. HANLON, (Seal)

JOHN TUPPELA, (Seal)

CHAS. PETERSON, (Seal)

Witnesses: Locators.

Filed for record August 20tli, 1907, at 11:30 A. M.

Sidney E. Flower, Recorder. [427]
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Territory of Alaska,

Division Number One,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and Ex-ofjicio Recorder, Sitka Recording District

No. 4, Judicial Division No. 1, Territory of Alaska,

duly commissioned and sv^orn, hereby certify that

the foregoing and hereto attached Location Notices

is a full, correct and complete transcript of the Loca-

tion Notice of the "Aureted" Quartz Claim, as of

record at Page 551, Mining Record Book No. 2; and

of the Location Notice of the "Authentic" Quartz,

Claim as of record at Page 563, Mining Record Book

No. 2; and of the Location Notice of the "Cable-

gram" Quartz lode as of record at page 18, Mining

Record Book No. 3, of the records of the Sitka Re-

cording District No. 4, Judicial Division No. 1, Terri-

tory of Alaska, and of all of said records.

In Witness Wliereof I hereunto set my hand and

official seal at Sitka, Alaska, this 9th day of Septem-

ber, 1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,

United States Commissioner and Ex-officio Recorder

Sitka Recording District No. 4, Territory of

Alaska. [428]

Plaintiff's Exhibit "E."

Deeds Book No. 1, Page 573.

Record No. 298.

Sitka Recording District.

This Indenture, made the 10th day of January,
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1907, in the year of our Lord one thousand nine hun-

dred and seven, between Charles Peterson of Sitka,

Alaska, the party of the first part, and Herman A.

Bauer of Seattle, Wash., the party of the second

part; Witnesseth: That the said party of the first

part for and in consideration of the sum of One Dol-

lar lawful of the United States of America, to me in

hand paid by the said party of the second part, the

receipt whereof is hereby acknowledged, has

granted, bargained, sold, released and forever quit-

claimed, and by these presents does grant, bargain,

sell, remise, release and forever quitclaim unto the

said party of the second part, and to his heirs and

assigns, my one-fourth (I/4) interest in the quartz

claims known as the Authentic, Aurated, Cablegram,

Over the Hill and Mystery all situated on Chichagoff

Island in the Sitka Mining District as recorded on

the Sitka Mining Records in the District of Alaska.

Together with all the dips, spurs and angles, and

also all the metals, ores, gold and silver-bearing

quartz, rock and earth therein; and all the rights,

privileges and franchises thereunto incident, ap-

pendant and appurtenant, or therewith usually had

and enjoyed; and also, all and singular the tene-

ments, hereditaments and appurtenances thereunto

belonging or in anywise appertaining, and the rents,

issues, and profits thereof: and, also, all the estate,

right, title, interest, property, possession, claim and

demand whatsoever, as well in law as in equity, of

the said party of the first part, of, in or to the said

premises, and every part and parcel thereof, with the

appurtenances.
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To Have and to Hold, all and singular, the said

premises, together with the appurtenances and privi-

leges thereunto incident, unto the said party of the

second part his heirs and assigns forever.

Plffs. Exhibit No. "E." Received in evidence.

Nov. 22, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [429]

In Witness Whereof, the said party of the first

part has hereunto set his hand and seal the day and

year first above written.

CHARLES PETERSON. (Seal)

X
His Mark (Seal)

Signed, sealed and delivered in presence of

:

W. R. HANLON.
S. ORELIO.

TJ. S. of America,

First Division,

District of Alaska,—^ss.

This certifies, that on this 10th day of January,

A. D. 1907, before me the undersigned, U. S. Com-

missioner in and for the District of Alaska, residing

at Sitka, personally appeared the vrithin named

Charles Peterson, who is known to me to be the iden-

tical person described in and who executed the with-

in instrument, and he acknowledged to me that he

executed the same freely and voluntarily for the uses

and purposes therein mentioned.

In Testimony Whereof, I have hereunto set my
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hand and official seal the day and year last above

written.

[Seal] EDWARD DE GROIi^F,

U. S. Commissioner in and for the District of Alaska,

Residing at Sitka.

Filed for record January 10, 1907, at 6:30 P. M.

Territory of Alaska,

Division Number One,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and Ex-officio Recorder for the Sitka Recording Dis-

trict No. 4, Judicial Division No. 1, Territory of

Alaska, duly commissioned and sworn, hereby certify

that the within instrument is a full, correct and com-

plete transcript of that certain indenture of record

at page 573 of Deeds Record Book Number One of

the records of the Sitka Recording District and of

all of said record.

In Witness Whereof, I have hereunto set my hand

and official seal at Sitka, Alaska, this 6th day of Sep-

tember, 1919.

[Seal of U. S. Commissioner.]

R. W. DE ARMOND,
United States Commissioner and Ex-officio Recorder

for the Sitka Recording District No. 4, Division

No. 1, Territory of Alaska. [430]
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Plaintiff^s Exhibit "F."

Deeds Book No. 1, page No. 572.

Record No. 297.

•Sitka Recordiug District.

Know All Men by These Presents, that I, W. R.

Hanlon of Sitka, Alaska, has made, constituted and

appointed, and by these presents does make, con-

stitute and appoint Herman A. Bauer of Seattle,

Wash., my true and lawful attorney for me and in

my name, place and stead to dispose of my interests

in the Copper Queen Quartz claim situated on Barin-

off Island near Sitka and the 1x4 Gypsum, Aurated,

Authentic, Cablegram, Over the Hill, Mystery,

Porphyry, quartz claims and the Golden Wedge
Placer claims situated on Chichagoif Island in the

Sitka Mining District of Alaska—to bargain, sell,

grant, release and convey the same, entire or in

separate parcels to make proper deeds, seal, acknowl-

edge and deliver the same to such persons as his at-

torney may desire; hereby given and granted unto

him said attorney full power and authority to do and

perform all and every act and thing whatsoever

requisite and necessary to be done in and about the

premises, as fully, to all intents and purposes as I

might or could do if personally present. I hereby

ratifying and confirming all that his said attorney

shall lawfully do or cause to be done by virtue of

these presents.

In Witness Whereof, I have hereunto set my hand
and seal the 10th day of January, in the year of our
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Lord one thousand nine hundred and seven.

W. R. HANLON. (Seal)

Signed, sealed and delivered in the presence of

:

H. C. TAPSCOTT.
United States of America,

First Division,
;

District of Alaska,—ss.

This is to certify that on this 10th day of January,

A. D. 1907, before me, Edward de Grofe, a U. S.

Commissioner in and for the District [431] of

Alaska, residing at Sitka, duly commissioned and

sworn, personally came to me known to be the in-

dividual described in and who executed the within

instrument, and acknow^ledged to me that he signed

and sealed the same as his free and voluntary act and

deed for the uses and purposes therein mentioned.

Witness my hand and official seal the day and year

in this certificate first above written.

[Seal] EDWARD DE GROFF,
U. S. Commissioner in and for District of Alaska,

Residing at Sitka.

Filed for record January 10, 1907, at 6 :30 P. M.

Territory of Alaska, .

Division Number One,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and Ex-officio Recorder, Sitka Recording District

No. 4, Judicial Division No. 1, Territory of Alaska,

duly commissioned and sworn, hereby certify that

the within instrument is a full, correct and complete

transcript of that certain Power of Attorney of rec-
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ord, at page 572 of Deeds Record Book Number One

of the records of the Sitka Recording District and

of all of said record.

In Witness Whereof I have hereunto set my hand

and official seal at Sitka, Alaska, this 6th day of

September, 1919.

[Seal of U. S. Commissioner]

R. W. DE ARMOND,
United States Commissioner and Ex-ofjicio Recorder

for the Sitka Recording District No. 4, Division

No. 1, Territory of Alaska.

Plffs. Exhibit No. ''F." Received in evidence

Nov. 21, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [432]

Plaintiff's Exhibit "G."

Plaintiff's Exhibit ''A" Offered in Evidence Sept.

6, 1919. R. W. De Armond, U. S. Commissioner.

Know All Men by These Presents, that I, John

Tuppela, of Sitka, Alaska, has made, constituted and

appointed, and by these presents do make, constitute

and appoint Herman A. Bauer of Seattle, Wash., my
true and lawful attorney for me and in my name,

place and stead to dispose of my interests in the

Aurated, Authentic, Cablegram, Over the Hill,

Mystery, Porphry Quartz claims and the Golden

Wedge Placer claim, situated on Chichagoff Island

in the Sitka Mining District of Alaska, to bargain,

sell, grant, release and convey the same, entire or in

separate parcels to make proper deeds, seal, acknowl-

edge and deliver the same to such person as he at-

torney may desire; hereby given and granting imto
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his said attorney full power and authority to do and

perform all and every act and thing whatsoever

requisite and necessary to be done in and about the

premises, as fully, to all intents and purposes, as I

might or could do if personally present hereby rat-

ifying and confirming all that his said attorney shall

lawfully do or cause to be done by virtue of these

presents.

IN WITNESS WHEREOF, I have hereunto set

my hand and seal the 10th day of January, in the

year of our Lord one thousand nine hundred.

JOHN TUPPLA. (Seal)

Signed, sealed and delivered in the presence of

:

WM. R. HANLON.
S. ORELIO.

United States of America,

Eirst Div. District of Alaska,—ss.

This is to certify that on this 10th day of January,

A. D. 1907, before me, Edward de Groff, U. S. Com-

missioner in and for the District of Alaska, residing

at Sitka, duly commissioned and sworn, personally

came John Tuppla to me kno\Mi to be the individual

described [433] in and who executed the within

instrument, and acknow^ledged to me that he signed

and sealed the same as his free and voluntary act and

deed, for the uses and purposes therein mentioned.

Witness, my hand and official seal, the day and

year in this certificate first above wiitten.

[Seal U. S. Commissioner]

EDWARD DE GROFF,
U. S. Commissioner in and for the District of Alaska,

Residing at Sitka.
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United States,

District of Alaska,

Division No. 1,

Sitka Precinct (No. 4),—ss.

I, Edward de Groff, Commissioner and Ex-officio

Recorder for the Recording District of Sitka (No.

4), do hereby certify that the within and foregoing

instrmnent of writing was filed for record in my
office on the 10 day of January, A. D. 1907, at 30 min.

past 6 o'clock P. M., and duly recorded in Deed Rec-

ord Book 1, on page 575, of the records of the Rec-

ording District of Sitka (No. 4), Division No. 1,

District of Alaska.

[Seal U. S. Commissioner]

Attest: EDWARD DE GROFF,
Commissioner and Ex-officio Recorder.

Plffs. Exhibit No. "G." Received in evidence

Nov. 21, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [434]

Plaintiff^s Exhibit **H.'^

Page 387.

Mining Book No. 4.

Sitka Recording District.

NOTICE OF FORFEITURE OF MINING
CLAIMS.

ToH. A. Bauer:

You are hereby notified that during the years 1909,

1910, and 1911, the undersigned co-owners with you

of that Lode Mining Claim known as ''Over the-

Hill" situated in Chichagoff District, Sitka Precinct,
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Alaska, performed work on said claim, as and for

annual labor, to the amount and value of $100.00 for

each of said years, in all $300.00, no part of which hais

been paid or contributed by you, that in like manner,

during the years 1909 and 1911 your said co-owners

performed work on the lode claim called the

''Pacific" situated in said district and precinct to

the amount and value of $100.00 for each of said

years, in all $200.00. And you are notified that if

you fail to contribute to the undersigned your pro-

portion of the said sums of $300.00 and $200.00 with-

in the time required by law, all your right, title and

interest in said claims \vill be forfeited to your said

co-owners.

Dated at Sitka, Alaska, January 11, 1912.

W. R. HANLON.
JOHN TTJPPELA.

First publication January 20—90 days.

Plffs. Exhibit No. "H." Received; in evidence

Nov. 24, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [435]

United States of America,

Territory of Alaska,—ss.

Ed. C. Russell, being first duly sworn on oath, de-

poses and says: I am the publisher of the ''Alaska

Daily Dispatch," and was such publisher during the

year 1912 ; that during the year 1912, the said paper

was a newspaper of general circulation, and the

nearest paper published to the "Over the Hill" and

"Pacific" claims mentioned in the hereto annexed

notice, that the notice hereto attached was published
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in said paper at least once a week for ninety days,

the first publication being on January 20th, 1912, and

the last publication being on May 11th, 1912.

ED. 0. RUSSELL.

Subscribed and sworn to before me this the 1st

day of October, 1919.

[Seal] J. H. COBB,
Notary Public in and for Alaska.

My commission expires June 8th, 1923. [436]

United States of America,

Territory of Alaska,—ss.

John Tuppela, being first duly sworn on oath, de-

poses and says : I am the same person who signed the

original notice of forfeiture dated January 11th,

1912, addressed to H. A. Bauer, notifying him that

unless he paid his part of the assessment work on the

"Over the Hill" claim for the years 1909, 1910 and

1911, and on the "Pacific" lode claim for the years

1909 and 1911, his interest therein would be forfeited

to his co-owners, which notice was duly published in

the "Alaska Daily Dispatch," at least once a week

for ninety days, the first publication being on Jan-

uary 20th, 1912, and the last on May 11th, 1912.

That said H. A. Bauer did not within ninety days

after said publication or at all, pay his part of said

assessment work, and his interest therein became
forfeited to his co-owners.

. JOHN TUPPELA.



Chichagoff Mining Company. 533

Subscribed and sworn to before me this the 2d day

of October, 1919.

[Seal] J. H. COBB,
Notary Public in and for Alaska.

My commission expires June 8th, 1923.

Filed for record at 5 o'clock P. M. October 4th,

1919. R. W. De Armond, U. S. Commissioner, Ex-

ofjficio Recorder. [437]

United States of America,

Territory of Alaska,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and Ex-officio Recorder Sitka Recording District No.

4, Judicial Division No. 1, Territoiy of Alaska, duly

commissioned and sworn, hereby certify that the an-

nexed Notice of Forfeiture and Affidavits is a true,

correct and complete transcript of the record of said

notice and affidavits as of record at page 387, Mining

Record Book No. 4, of the records of the Sitka Rec-

ording District and of all of said record.

In Witness Whereof I hereunto set my hand and

official seal at Sitka, Alaska, this 8th day of October,

1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
U. S. Commissioner and Ex-officio Recorder, Sitka

Recording District, Territory of Alaska. [438]

Plaintiff's Exhibit '*!/'

RISING SUN.
Plffs. Exhibit '*I." Received in evidence Nov. 21,
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1919, in Cause No. 1841-A. J. W. Bell, Clerk. By

John T. Reed, Deputy. [439]

NOTICE OF LOCATION OF QUARTZ CLAIM.

Notice is hereby given that the undersigned citizen

of the United States do hereby locate this mineral

bearing lode, ledge, vein or deposit with all its dips,

shuts, spurs and angles allowed by law, 1500 linear

feet in a W. S'. Westerly direction, with 300 linear

feet on each side of the middle of said ledge. Better

described as follows; Begimng at the place where

this notice is posted upon a stake marked No. 1, E. N.

Easterly and center near the point of discovery;

thence 1500 linear feet in a W. S. Westerly direction

to a stake marked No. 2, W. S. Westerly end center

;

thence at right angles 300 linear feet to a stake

marked No. 3 comer; thence at right angles 1500

linear feet to a stake marked No. 4, corner ; thence at

right angles 300 linear feet to the E. N. Easterly

center end ; thence in the same course 300 linear feet

to a stake marked No. 5, corner; thence at right

angles 1500 linear feet to a stake marked No. 6,

corner; thence at right angles 300 linear feet to the

end center No. 2 ; thence to the place of beginning.

This claim shall be known as the "Rising Sun"
quartz claim. Located on Kaiz Mountain or better

known as West side of Kaiz Mountain, Sitka Mining

District of Alaska, Chichagoff Island.

This claim joins the Over the Hill quartz claim

about 500 linear feet West of the end of the Over the

Hill claim and on the South side of same and joining

the Golden West Quartz claim on the E. N. E. end.

Discovered July 22d, 1910.
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Located July 22d, 1910.

Locator

:

JOHN TUPPELA.
Witnesses

:

W. R. HANLON.
PETER TREIRSHIELD, Jr.

EWALD WALTERS.
NICHOLAS HANLON.

Filed for record Aug. 9th, 1910. Sidney E.

Flower, Ex-officio Recorder. [440]

PROOF OF LABOR.
Dec. 15th, 1911.

I hereby certify that I, John Tiippela, am sole

owner of the Rising Sun mining claim. Said claim

is situated on Gold Mountain on the West coast of

Chichagoff Island, Sitka Mining District, District of

Alaska.

Work to the value of 100.00 dollars was done by

the undersigned as follows: A tunnel 10 feet long,

6 feet high, and five feet wide and other improve-

ments, being done between the first of July and the

middle of August, the same to apply as assessment

work for the season of 1911.

I hereby acknowledge all of the facts set forth

herein.

JOHN TUPPELA.
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Subscribed and sworn to before me this 15th day of

December, 1911.

R. W. DE ARMOND,
U. S'. Commissioner.

Filed for record at 2:30 o'clock P. M., December

15th, 1911. [441]

PROOF OF LABOR.
United States of America,

Dist. of Alaska, Div. No. 1,—ss.

Before me, the subscriber, personally appeared

John Tuppela, who being duly sworn says that at

least one hundred dollars' worth of labor or improve-

ments were performed or made upon the Rising Sun
mining claim situated on the west/ side of Kaiz

Mountain, Chichagoff Island, Sitka Mining District,

Territory of Alaska, and recorded in mining record

book 3, pp. 177, Sitka Recording Dist., during the

year ending December 31, 1912. Such labor consisted

of twenty days' work from Aug. 1, 1912 to Aug. 20,

1912, inclusive, and such improvements consisted of

an open cut and twenty feet of tunnel and was made

by said John Tuppela and at his expense as an owner

of said claim for the purpose of holding said claim.

JOHN TUPPELA.

Subscribed and sworn to before me this 29 day of

October, 1912.

[Seal] R. W. DE ARMOND,
U. S. Commissioner Ex-officio Notary Public.

Filed for record at 8:50 o'clock A. M. October 29,
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A. D. 1912. R. W. De Armond, U. S. Commissioner

Ex-officio Recorder. [442]

PROOF OF LABOR.
Territory of Alaska,

Precinct of Sitka,—ss.

John Tiippela, being first duly sworn, on his oath

deposes and says : That in his own behalf and at the

request of the Chichagoff Mining Company, a corpo-

ration (half owner), between the 14th day of Septem-

ber, 1913, and the 7th day of October, 1913, fifteen

days labor was performed or improvements made,

consisting of driving an eleven foot tunnel upon the

lead or vein, of the value of one hundred dollars,

upon the Rising Sun lode mining claim, situated on

Chichagoff Island, Sitka Mining District, Territory

of Alaska, and which claim is last of record at page

300, Book 2 of Deeds of the records of the Sitka Re-

cording District, Territory of Alaska. That said

labor was performed at the expense of said John

Tuppela and said Chichagoff Mining Company, half

owners, and constitutes the annual assessment work

for the year 1913.

JOHN TUPPELA.

Subscribed and sworn to before me this 21st day

of November, 1913.

[Notary Seal] ARTHUR G. SHOUP,
Notary Public.

My commission expires May 17, 1917.

Filed for record at 11:30 o'clock A. M., November

21, 1913. R. W. De Armond, U. S. Commissioner

Ex-officio Recorder. [443]
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Territory of Alaska,

Division Number One,

Precinct of Sitka,—ss,

I, R. W. Dte Armond, United States Commissioner

and Ex-officio Recorder, Sitka Recording District No.

4, Judicial Division No. 1, Territory of Alaska, duly

commissioned and sworn, hereby certify that the

within is a true, full and correct transcript of the fol-

lowing records of the "Rising Sun" quartz mining

claim, viz. : Location notice of record at page 177,

Mining Record Book No. 3, Proof of Labor of record

at page 266, Mining Record Book No. 3; Proof of

Labor of record at page 325, Mining Record Book

No. 3; and Proof of Labor of record at page 374,

Mining Record Book No. 3, of the records of the

Sitka Recording District No. 4, Division No. 1, Ter-

ritory of Alaska, and of all of said records.

In Witness Whereof I hereunto set my hand and

affix my official seal at Sitka, Alaska, this 20th day of

August, 1919.

[Seal U. S. Commissioner.]

R. W. DE ARMOND,
United States Commissioner and Ex-officio Recorder,

Sitka Recording District No. 4, Division No. 1,

Territory of Alaska. [444]

Plaintiff's Exhibit ''J.'^

Plffs. Exhibit No. "J." Received in evidence

Nov. 21, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy.
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NOTICE OF LOCATION OF QUARTZ CLAIM.

Number 1578.

Page 176. a

Mining Book No. 3.

Sitka Records.

Notice is hereby given that the undersigned citizen

of the United States does hereby locate this mineral

bearing lode, ledge, vein or deposit, with all the dips

and angles allowed by the law. 1500 linear in a WS.
Westerly direction with 300 linear feet on each side

of the middle of the said ledge. Better described as

follows

:

Beginning at the place where this notice is posted

on a stake marked No. 1, near the point of discovery

at E.N.E. Center end; thence 1500 linear feet in a

W. S. W. direction to a stake marked No. 2 W. S. W.
and center ; thence at right angles 300 linear feet to a

stake marked No. 3 comer; thence at right angles

1500 linear feet to a stake marked No. 4 corner;

thence at right angles 300 linear feet to E. N. E. end

center ; thence in the same course 300 linear feet to a

stake marked No. 5 comer; thence at right angles

1500 linear feet to a stake marked No. 6 comer;

thence at right angles 300 linear feet to the W. S. W.
center end.

This claim shall be known as the Golden West

quartz claim, located on Kaiz Mountain or better

known as West side of Kaiz Mountain, and on South

side of the big slide, and at the upper end of the

small slide.

This claim joins the Rising Sun quartz claim and

the W. S. W. end are joint claims. Located in the



540 John Tuppela vs.

Sitka Mining District, District of Alaska, Chichagoff

Island, Alaska.

Discovered July 22d, 1910.

Located July 22d, 1910.

W. R. HANLON,
Locator.

Witnesses

:

JOHN TUPPELA.
PETER TREIERSCHIELD.
EWALD WALTERS.
NICHOLAS HANLON.

Filed for record Aug. 9th, 1910. Sidney E.

Flower, Ex-officio Recorder. [445]

Territory of Alaska,

Division Number One,

Precinct of Sitka,—ss.

I, R. W. De Armond, U. S. Commissioner and Ex-

officio Recorder, Sitka Precinct, Division Number
One, Territory of Alaska, duly commissioned and

sworn, hereby certify that the attached Notice of Lo-

cation of the Quartz Claim *' Golden West" is a true

and full copy of the record of said location at page

176, Mining Record Book Number Three of the Sitka

Recording District and of all of said record.

In Testimony Whereof I hereto set my hand and

affix my official seal at Sitka Territory of Alaska,

this 8th day of June, 1918.

R. W. DE ARMOND,
U. S. Commissioner and Ex-officio Recorder. [446]
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Plaintiff's Exhibit "K."

LOCATION NOTICE—PORPHYRY QUARTZ
CLAIM.

Plffs. Exhibit No. "K." Received in evidence

Nov. 21, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [447]

LOCATION NOTICE.
Know All Men by These Presents, that I, John

Tuppela, the undersigned citizen of the United

States, have this eighteenth day of December, 1912,

located and claimed, and by these presents do locate

and claim, by right of discovery and location, in com-

pliance with the Mining Act of Congress, approved

May 10, 1*872, and all subsequent Acts, and with local

customs, laws and regulations, 1500 linear feet and

horizontal measurement on the Porphyry Quartz

lode, vein, ledge or deposit along the vein thereof,

with all its dips, angles and variations, as allowed by

law, together with 300 feet Southerly side and 250

feet on the Northerly side of the middle of said vein

at the surface, so far as can be determined from pres-

ent developments; and all veins, lodes, ledges or de-

posits and surface ground, within the lines of said

claim 1500 feet running W.-ly, from center of dis-

covery tunnel, said discovery tunnel being situated

upon said lode, vein, ledge or deposit, and mthin the

lines of said claim, in Sitka Mining District, Chich-

agoff, Alaska, described by metes and bounds as fol-

lows, to wit: Commencing at this discovery post,

being the center of the vein or claim, and upon which
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this notice is posted; thence 300 feet S.-ly to a post

marked No. 1 corner; thence 1500 feet W.-ly, to a

post marked No. 2, comer; thence 300 feet N.-ly, to

a post marked W.-ly center end; thence 200 feet

Northly to a post marked No. 3, corner ; thence 1500

feet E.-ly to a post marked No. 4, corner; thence 250

feet S'.-ly, to E.-ly center end.

This claim is further described as follows : It is ad-

joining Young No. 2, and Pacific Claim on its North-

erly side lines, in Klag Bay, Chichagoff, Alaska.

This claim to be known as the Porphyry Quartz

Claim.

Discovered November 20, 1912.

Located December 18, 1912.

JOHN TUPPELA, (Seal)

Locator.

Witnesses

:

LOUIS SMITH.
JOHN SAPVELA.

Filed for record at 10:50 o'clock A. M. December

27, A. D. 1912.

E. W. DE AEMOND,
U. S. Commissioner and Ex-officio Recorder. [448]

Territory of Alaska,

Division Number One,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and Ex-officio Recorder, Sitka Recording District

No. 4, Judicial Division No. 1, Territory of Alaska,

duly commissioned and sworn, hereby certify that the

within is a true, full and correct transcript of the
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Location notice of the Porphyry quartz mining claim

as of record at page 337, Mining Record Book No. 3,

of the Sitka Recording District No. 4, Division No. 1,

Territory of Alaska, and of all of said record.

In Witness Whereof I hereunto set my hand and

affix my official seal at Sitka, Alaska, this 20th day

of August, 1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
United States Commissioner and Ex-ofjicio Recorder,

Sitka Recording District No. 4, Division No. 1,

Territory of Alaska. [449]

Plaintiff^s Exhibit "L.^'

Plaintiff's Exhibit "L" is deposition of Charles

Peterson, copied into the record. [450]

Plaintiff's Exhibit "M."

DEED.

W. R. HANLON to CHICHAGOFF MINING
COMPANY.

Plffs. Exhibit No. *'M." Received in e\adence

Nov. 21, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [451]

MINING DEED.
This Indenture made the 12th day of February,

A. D. 1913, between W. R. Hanlon, party of the first

part, and Chichagoff Mining Company, a corpora-

tion, organized and existing under the laws of the

State of Washington, party of the second part

:

Witnesseth: That the said party of the first part

for and in consideration of the sum of One Hundred



544 John Tuppela vs.

Dollars ($100), lawful money of the United States

to him in hand paid by said party of the second part,

do by these presents convey and quit-claim unto the

said party of the second part, its successors and as-

signs, all his interest in and to the following de-

scribed quartz mining claims, situated, lying and be-

ing at Mag Bay, Chichagoff Island, in the Sitka Min-

ing District and District of Alaska, to wit

:

The undivided one-half interest in and to the Pa-

cific lode, adjoining and lying on the southerly side

of the Young Placer Claim and the Young No. 2,

quartz claim of the Chichagoff Mining Company, and

extending for a distance of six hundred feet on the

beach at Klag Bay.

The above described Pacific Lode was located by

W. R. Hanlon, notice of which location was

recorded under certificate of record No. 1386 on page

32 of Book 3 of Mining Records of the Sitka Mining

District.

Also the undivided one half interest in and to the

Over the Hill Lode, adjoining and lying on the north-

westerly end of the Golden Gate quartz claim of the

Chichagoff Mining Company.

The above described Over the Hill Lode was lo-

cated by H. A. Bauer, on the 27th day of March, 1906,

notice of which location was recorded under certifi-

cate of record No. 1279 on page 535 of Book 2 of Min-

ing Records of the Sitka Mining District.

Also the imdivided one half interest in and to the

Rising Sun Lode, adjoining and lying on the south-

westerly side of the Over the Hill claim.

The above described Rising Sun Lode was located
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by John Tuppela [452] under certificate of rec-

ord No. 1579 on page 177 of Book 3 of Mining Rec-

ords of the Sitka Mining District.

Also the undivided one-half interest in and to the

Golden West Lode, adjoining and lying on the west-

erly end of the Rising Sun claim, and extending to

the beach on the westerly slope of Doolth Mountain.

The above described Golden West Lode was lo-

cated by W. R. Hanlan, notice of which location was

recorded under certificate of record No. 1578 on page

176 of Book 3 of Mining Records of the Sitka Min-

ing District.

Together with the improvements, surface rights,

water rights, etc., incident thereto.

In Witness Whereof the said party of the first part

hereunto sets his hand and seal the day and year first

above written.

W. R. HANLAN.
Witnesses

:

A. F. ERICKSON.
LOUIS SMITH.

United States of America,

District of Alaska,

Division Number One,—ss.

This is to certify that on this 12th day of February,

A. D. 1913, before me, the undersigned, a Notary

Public in and for the District of Alaska, duly com-

missioned and sworn, personally appeared. W. R.

Hanlan to me known to be the individual described

in and who executed the within instrument, and ac-

knowledged to me that he signed and sealed the same
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as his free and voluntary act and deed for the uses

and purposes therein mentioned.

And he further states that he is a co-owner with

John Tuppela in the Pacific lode, the Over the Hill

lode, the Rising Sun lode and the Golden West lode,

described and mentioned in the wdthin instrument,

and that he is the owner of an undivided one half in-

terest in and to the same lodes. [453]

Witness my hand and official seal the day and year

in this certificate above written.

[Notary Seal] JAMES L. FREEBURN,
Notary Public in and for the District of Alaska, Re-

siding at Chichagoff, Alaska.

Filed for record at 8:30 A. M. February 17, 1913.

R. W. De Armond, U. S. Commissioner and Ex-

offlcio Recorder.

Territory of Alaska,

Division Number One,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and Ex-officio Recorder, 'Sitka Recording District

No. 4, Judicial Division Number One, Territory of

Alaska, duly commissioned and sworn, hereby cer-

tify that the foregoing is a true, full and correct

transcript of that certain record of deed from W. R.

Hanlon to the Chichagoff Mining Company, of rec-

ord at page 300 of Deeds Record Book Nmnber Two,

of the records of the Sitka Recording District No. 4,

Judicial Division Number One, Territory of Alaska,

and of all of said record.
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In Witness Whereof I hereunto set my hand and

affix my official seal at Sitka, Alaska, this 20th day

of August, 1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
United States Commissioner and Ex-officio Re-

corder, Sitka Precinct, Division No. 1, Terri-

tory of Alaska. [454]

Plaintiff's Exhibit **N."

NOTICE OF FORFEITURE.
Plffs. Exhibit No. *'N." Received in evidence

Nov. 21, 1919, in cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [455]

NOTICE OF FORFEITURE.
Sitka Mining District,

Territory of Alaska.

January 21, 1915.

To John Tuppela:

You are hereby notified that we have expended

one hundred dollars in labor and improvements on

each of the following named lode mining claims,

to-wit: ''Over The Hill," ''Pacific," "Golden West"
and "Rising Sun" all of said claims being situated

at Chichagoff on Chichagoff Island, Sitka Mining

District, Div. No. 1, Territory of Alaska, and each

being first of record in the records of the Sitka Re-

cording District Territory of Alaska, as follows

:

"Over The Hill" as No. 1279, page 535, Book 2 of

mining locations; "Pacific" as No. 1386, page 32,

book 3 of mining locations; "Golden West" as No.

1578, page 175, book 3 of mining locations; and
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** Rising Sim" as No. 1579, page 177, book 3, of min-

ing locations, of said records.

This expenditure was made in order to hold said

premises and claims under the provisions of Sec-

tion 2324, Revised Statutes of the United States and

the Mining Laws of the Territory of Alaska, being

the amounts required to hold the same for the year

ending December 31, 1914. And if within ninety

days after this notice of publication, you fail or re-

fuse to contribute your portion of such expenditures

as a co-owner, your interest in the said claims will

become the property of the subscriber.

CHICHAGOFF MINING COMPANY INC.

First publication Jan. 25, 1915.

United States of America,

Territory of Alaska,

Division No. 1,—ss.

I, John M. Cramer, being first duly sworn on oath

depose and say: I am the principal clerk of the

^*Alaska Daily Empire," a newspaper of general cir-

culation, published in the Town of Juneau, Terri-

tory of Alaska ; that the publication of which the an-

nexed is a true copy, was published on the 25 day of

January, 1915, and once [456] each day there-

after for 00 consecutive days, the last publication

being on the 29 day of March, 1915.

JOHN M. CRAMER,
Principal Clerk.
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Subscribed and sworn to before me this 14th day

of May, A. D. 1915.

[Notary Seal] NEWARK L. BURTON,
Notary Public for Alaska.

My commission expires Nov. 8th, 1917.

Territory of Alaska,

Precinct of Sitka,—ss.

William C. Freeburn, being duly sworn, deposes

and says that for the year ending December 31st,

1914, he expended at least one hundred ($100.00)

dollars in labor and improvements upon each of the

following lode mining claims, located at Chichagoff,

Alaska, to-wit: "Over The Hill," "Pacific," "Golden

West," and "Rising Sun," and such expenditures

were made by him on behalf of the Chichagoff Min-

ing Company, a corporation, to hold the same under

the laws of the United States and of this Territory

;

that due notice thereof was duly served upon John

Tuppela, a co-owner, by publishing the same in the

"Alaska Daily Empire" as appears from the affi-

davit of the publisher thereof, and the said John

Tuppela as co-owner has failed or refused to con-

tribute his share of such expenditure within the time

required of the law.

Witness the hand of the said William C. Free-

burn at Chichagoff, Alaska, this sixteenth day of

June, 1915.

WILLIAM C. FREEBURN.

Subscribed and sworn to before me this 16 day of

June, 1915.

[Notary Seal] ARTHUR G. SHOUP,
Notary Public of Alaska.
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My commission expires May 17, 1917.

Filed for record at 7:30 o'clock A. M. June 17,

1915. R. W. De Armond, U. S. Commissioner Ex-

officio Recorder. [457]

Territory of Alaska,

Division Number One,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and Ex-officio Recorder Sitka Recording District

No. 4, Judicial Division No. 1, Territory of Alaska,

duly commissioned and sworn, hereby certify that

the within is a true, full and correct transcript of

that certain record of Notice of Forfeiture to John

Tuppela, of record at page 486, Mining Record Book

No. 3, of the records of the Sitka Recording District

No. 4, Division No. 1, Territory of Alaska, and of

all of said record.

In Witness Whereof I hereunto set my hand and

affix my official seal at Sitka, Alaska, this 20th day of

August, 1919.

[Seal U. S. Commissioner.]

R. W. DE ARMOND,
United States Commissioner and Ex-officio Re-

corder, Sitka Recording District No. 4, Division

No. 1, Territory of Alaska. [458]

Plaintiff's Exhibit **Q."

The United States of America,

District of Alaska,—ss.

KNOW ALL MEN BY THESE PRESENTS,
that whereas, I, John Truppela, in and by my letter

of attorney, bearing the date the 10th day of Jan-
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uary, one thousand nine hundred and seven, did

make, constitute, and appoint Herman A. Bauer as

by the aforesaid letter of attorney may more fully

appear: Herman A. Baw;er of Seattle, Washington,

my true and lawful attorney for me and in my name,

place and stead to dispose of my interests in the

Aurated, Authentic, Cablegram, Over the Hill,

Mystery, Porphory Quartz Claims and the Golden

Wedge Placer Claim situated on Chichagoff Island

in the Sitka Mining District, District of Alaska.

NOW, KNOW YE, that I, the said John Truppla

have revoked, countermanded, annulled, and made

void, and by these presents do revoke, countermand,

annul, and make void, the said letter of attorney

above mentioned, and all power and authority there-

by given, or intended to be given, to the said Herman
A. Bauer.

IN WITNESS WHEREOF, I have hereunto set

my hand and seal, the 3d day of January in the year

one thousand nine hundred and twelve.

JOHN TUPPELA. (Seal)

Signed, sealed and delivered in the presence of:

C. A. HALEY,
W. H. HANLON,

Witnesses.

THIS IS TO CERTIFY, that on this 3d day of

Jan., A. D. 1912, before me, R. W. De Armond, U. S.

Commissioner in and for the District of Alaska, re-

siding at Sitka, duly commissioned and sworn, per-

sonally came John Tuppela, to me known to be the

individual described in and who executed the within

instrument, and acknowledged to me that he signed



552 John Tuppela vs.

and sealed the same as his free voluntary act and

deed, for the uses and purposes therein mentioned.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
U. S. Commissioner in and for the District of

Alaska, Residing at Sitka.

Plffs. Exhihit "Q." Received in evidence Nov.

22, 1912, in Cause No. 1841-A. J. W. Bell, Clerk.

By John T. Reed, Deputy. [459]

#463.

United States,

District of Alaska,

Division No. 1,

Sitka Precinct (No. 4),—ss.

I, R. W. De Armond, Commissioner and Ex-

ofjicio Recorder for the Recording District of

Alaska (No. 4), do hereby certify that the within

and foregoing instrument of writing was filed for

record in my office on the 3d day of January, A. D.

1912, at 45 min, past 10 o'clock A. M., and duly re-

corded in Deed Record Book 2 on page 260 of the

records of the Recording District of Sitka (No. 4)

Division No. 1, District of Alaska.

Attest: R. W. DE ARMOND,
Commissioner and Ex-officio Recorder. [460]

Plaintiff's Exhibit "Q-1/'

VI.

That the "Pacific" lode mining claim mentioned

in plaintiff's complaint was located by William R.

Hanlan, the plaintiff, on the 24th day of October,

1907.
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VII.

That thereafter and prior to the 12th day of Feb-

ruary, 1913, the said William R. Hanlan transferred

and conveyed to one John Tuppela an undivided

half interest in and to said ''Pacific" lode claim.

Plffs. Exhibit No. ''Q-1." Received in evidence

Nov. 21, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [461]

Pliantiff's Exhibit Q-2.''

III.

That on the 12th day of February, 1913, the said

W. R. Hanlan transferred and conveyed to the de-

fendant an undivided one-half interest in and to the

Pacific lode claim, the same being the sole interest

of the said Hanlan in said claim ; and the defendant

thereupon became co-owner of said claim with said

John Tuppela.

Plffs. Exhibit No. *'Q-2." Received in evidence

Nov. 21, 1919, in cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [462]

Plaintiff's Exhibit *'Q-2."

TRANSCRIPT OF PROBATE PROCEEDINOS
IN THE MATTER OF THE GUARDIAN-
SHIP OF THE ESTATE OF JOHN TUP-

PEL, AN INSANE PERSON.

Before R. W. DE ARMOND, Commissioner and Ex-

officio Probate Judge, Sitka Precinct, Division

Number One, Territory of Alaska.

Plffs. Exhibit No. ''R." Received in evidence

Nov. 22, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [463]
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In the United States Commissioner's Ex-officio Pro-

hate Court for the Te^'ritory of Alaska, Division

No. 1, Precinct of Sitka.

In the Matter of the Appointment of a Guardian for

JOHN TUPPELA, an Insane Person.

A. G. Shoup, respectfuly shows that he is a friend

of John Tuppela; that said John Tuppela has been

legally adjudged insane and committed to the

asylum or sanitarium provided for the care and

keeping of the insane for the Territory of Alaska;

that he has an estate in the Precinct of Sitka, con-

sisting in part of a small house at Sitka, and some

mining claims on Chichagoff Island, Precinct of

Sitka, and that it is necessary that a guardian be

appointed to collect and preserve his said estate;

wherefore petitioner prays that some suitable per-

son be appointed such guardian.

(Signed) A. G. SHOUP,
Petitioner and Guardian ad Litem.

Dated June 13, 1914. [464]

In the Matter of the Appointment of a Guardian for

JOHN TUPPELA, an Insane Person.

NOTICE OF HEARING.
The petition of A. G. Shoup, guardian ad litem for

said John Tuppela, an insane person, having been

heretofore filed in this court, notice is hereby given

that hearing will be had in the said matter in the office

of the Commissioner at Sitka, Alaska, at the hour of

ten o'clock in the forenoon of the 24th day of June,

1914.
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Dated at Sitka, Alaska this 13th day of June, 1914.

(Signed) R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge. [465]

In the United States Commissioner's Ex-officio

Probate Court for the Territory of Alaska, Divi-

sion No. 1, Precinct of Sitka.

In the Matter of the Guardianship of JOHN
TUPPELA, an Insane Person.

APPOINTMENT OF GUARDIAN.
The matter of the appointment of a guardian of the

estate of John Tuppela, an insane person, coming on

regularly for hearing this day, and it appearing that

said insane person is a resident of Sitka, Precinct,

Div. No. 1, Territory of Alaska, and has property in

the said Precinct and Territory.

It is ordered that W. P. Mills be and he is hereby

appointed guardian of the estate of John Tuppela,

an insane person, upon his filing a bond in the penal

sum of five hundred dollars, conditioned according to

law.

Dated at Sitka, Alaska, this 24th day of June,

1914.

[Probate Seal]

(Signed) R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge. [466]
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In the Commissioner's Ex-officio Probate Court for

the Territory of Alaska, Division No. 1, Precinct

of Sitka.

Before R. W. DE ARMOND, Commissioner and Ex-

officio Probate Judge.

In the Matter of the Guardianship of JOHN
TUPPELA, an Insane Person.

Know All Men by These Presents, that we W. P.

Mills, principal, and L. M. Mills and F. P. Cakes,

sureties, are held and firmly bound to the United

States, in the sum of five hundred dollars, lawful

money of the United States to be paid to the

said United States, for which payment well

and truly to be made we bind ourselves, our and each

of our heirs, executors and administrators, jointly

and severally, firmly by these presents.

Signed by our hands and dated this 25th day of

June, 1914.

The condition of the above obligation is such, that

whereas by an order of the Commissioner's Ex-

officio Probate Court, for the Territory of Alaska,

Div. No. 1, Precinct of Sitka, the above-bounden W.
P. Mills, was appointed guardian of the estate of the

above-named John Tuppela, an insane person, upon

executing a bond according to law, in said sum of five

hiuidred dollars.

Now, therefore, if the said W. P. Mills, as such

guardian, shall faithfully execute the duties of the

trust according to law^ then this obligation to be void,
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otherwise to remain in full force and effect.

(Signed) W. P. MILLS.

L. M. xMILLS,

F. P. OAKES.
Territory of Alaska,

Division No. 1, 1

Precinct of Sitka,—ss.

L. M. Mills and F. P. Oakes, being first duly sworn,

each for himself says that he is a householder and

resident of Sitka, Alaska, and is w^orth the said sum

of five hundred dollars over and [467] above all

his just debts and liabilities, exclusive of property

exempt from execution.

Subscribed and sworn to before me this 25th day of

June, 1914.

[Probate Seal]

(Signed) R. W. DE ARMOND,
Commissioner and Ex-offlcio Probate Judge. [468]

In the Commissioner's Ex-officio Probate Court for

the Territory of Alaska, Division No. 1, Precinct

of Sitka.

Before R. W. DE ARMOND, Commissioner and Ex-

ofjicio Probate Judge.

In the Matter of the Guardianship of JOHN TUP-
PELA, an Insane Person.

LETTERS OF GUARDIANSHIP.

W. P. Mills is hereby appointed guardian of the

estate of John Tuppela, an insane person.
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Witness my hand and official seal at Sitka, Alaska,

this 25th day of June, 1914.

[Probate Seal]

(Signed) R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge. [469]

In the United States Commissioner's Ex-officio

Probate Court for the Precinct of Sitka, Div. No.

1, Territory of Alaska.

In the Matter of the Guardianship of JOHN
TUPPELA, an Insane Person.

PETITION OF GUARDIAN FOR SALE OF
REAL ESTATE.

To the Honorable, the said Commissioner's Ex-

officio Probate Court for the Precinct of Sitka,

Div. No. 1, Territory of Alaska

:

The petition of W. P. Mills, the guardian of the

estate of John Tuppela, an insane person, respect-

fully shows

:

That on the 25th day of June, 1914, letters of

guardianship were issued to your petitioner by this

Court; that your petitioner thereupon duly entered

upon the discharge of his duties as such guardian;

and that such letters have not been revoked.

That your petitioner duly returned to this court a

true inventory and appraisement of all the estate,

real and personal, of his said ward, that has come to

his possession or knowledge, as by law required.

That the following is a description of all the real

estate belonging to said ward:

1 small house situated at Sitka, Alaska.
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1 undivided one-half interest in each of the following

named lode mining claims situated at Chichagoff,

Alaska, to wit: "Over-the-hill," ''Pacific/^

''Golden West" and "Rising Sun."

That the facts and circumstances upon which this

petition is founded, and which renders the sale of the

said interest in said mining claims necessary are as

follows

:

Said ward has no income, except the rents of said

house at Sitka, Alaska. The best rent obtainable is

$5.00 per month for said house. The least sum suffi-

cient for performing annual assessment work upon

the said mining claims and recording same is $210.00

per year. The said mining claims have absolutely

no productve value, and so far as your petitioner is

able to ascertain or believes, have no potential value.

Petitioner further believes [470] that if he is au-

thorized to sell the interest of the said ward in said

mining claims at this time, that it will be possible to

obtain at least $1,000.00 therefor, w^hich said sum

could be put out on interest or invested in some pro-

ductive stock.

Wherefore your petitioner prays that this Honor-

able Court make an order directing the next of kin of

the said ward, and all persons interested in the said

estate, to appear before this court, to show cause why
an order should not be granted for the sale of the said

interest in said mining claims ; and upon such hearing

this Honorable Court may order said interest in said

mining claims to be sold, and the proceeds thereof to

be put out on interest or invested in some productive

stock, for the benefit of his said w^ard, or that such
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other or further order may be made as is meet in the

premises.

And for the favorable consideration of this petition

your petitioner will ever pray.

In witness whereof your petitioner has hereunto set

his hand at Sitka, Alaska, this 19th day of May, 1915.

(Signed) W. P. MILLS,

Territory of Alaska,

Precinct of Sitka,—ss.

W. P. Mills, being first duly sworn, says that he has

read the foreging petition and that the same is true.

(Signed) W. P. MILLS.

Subscribed and sworn to before me this 19th day of

May, 1915.

(Signed) ARTHUR G. SHOUP,
Notary Public.

My commission expires May 17, 1917. [471]

In the U. S. Commissioner's Ex-officio Probate

Court, for the Precinct of Sitka, Division No. 1,

Territory of Alaska.

In the Matter of the Guardianship of JOHN
TUPPELA, an Insane Person.

ORDER TO SHOW CAUSE WHY SALE OP
REAL ESTATE SHOULD NOT BE MADE.
It appearing to this Court from the petition this

day presented and filed by W. P. Mills, the guardian

of the estate of John Tuppela, an insane person, pray-

ing for an order of sale of certain real estate belong-

ing to said ward, and that it is for the best interest

of said ward and necessary that such real estate
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should be sold ; it is hereby ordered that the next of

kin of the said ward, and all persons interested in the

said estate, appear before this Court, on Monday the

28th day of June, 1915, at ten o'clock A. M., in the

courtroom of this court at Sitka, Alaska, then and

there to show cause why an order should not be

granted for the sale of such estate.

And it is further ordered that a copy of this order

be published at least once a week for at least four suc-

cessive weeks in the "Daily Alaska Despatch," a

newspaper printed and published at Juneau, Alaska.

In Testimony Whereof, I have hereunto set my
hand and affixed my official seal, at Sitka, Alaska, this

19th day of May, 1915.

[Probate Seal]

(Signed) R. W. DE ARMOND,
Commissioner and Ex-offlcio Probate Judge for the

Precinct of Sitka, Territory of Alaska. [472]

PROOF OF PUBLICATION.

United States of America,

District of Alaska,—ss.

Ed. C. Russell, being first duly sworn, deposes and

says that he is the publisher of the daily and Sunday

''Alaska Despatch," a newspaper published at Ju-

neau, in the District of Alaska; that the notice of

order to show cause, a copy of which is hereto at-

tached and made a part of this affidavit, was first pub-

lished in said newspaper, in its issue date the 23d

day of May, 1915, and was published In each weekly

issue of said new^spaper for 4 consecutive weeks

thereafter, the full period of 4 weeks, the last publi-
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cation thereof being the issue date the 20th day of

June, 1915.

(Signed) ED. C. RUSSELL.

Subscribed and sworn to before me this 30th day of

June, A. D. 1915.

[Notary Seal]

(Signed) GUY McNAUGHTON,
Notary Public for Alaska.

In the United States Commissioner's Ex-ofjicio Pro-

hate Court for the Precinct of Sitka, Division

Number One, Territory of Alaska.

In the Matter of the Guardianship of JOHN
TUPPELA, an Insane Person.

ORDER TO SHOW CAUSE WHY SALE OF
REAL ESTATE SHOULD NOT BE MADE.
It appearing to this Court from the petition this

day presented and filed by W. P. Mills, the guardian

of the estate of John Tuppela, an insane person,

praying for an order of sale of certain real estate be-

longing to said ward, and that it is for the best in-

terest of said ward and necessary that such real es-

tate should be sold ; it is hereby ordered that the next

of kin of said ward, and all persons interested in the

said estate, appear before this court on Monday, the

28th day of June, 1915, at ten o'clock A. M. in the

courtroom of this court, at Sitka, Alaska, then and

there to show cause why an order should not be

granted for the sale of such estate. [473]

And it is further order that a copy of this order be

published at least once a week for at least four sue-
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cessive weeks in the ''Daily Alaska Despatch," a

newspaper printed and published at Juneau, Alaska.

In testimony whereof, I have hereunto set my hand

and affixed my official seal at Sitka, Alaska, this 19th

day of May, 1915.

R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge for the

Precinct of Sitka, Territory of Alaska.

First Publication May 23.

Last Publication June, 20. [474]

In the Commissioner's Ex-officio Probate Court for

the Territory of Alaska, Division No. 1, Precinct

of Sitka.

In the Matter of the Guardianship of JOHN
TUPPELA, an Insane Person.

ORDER OF SALE OF REAL ESTATE.
The petition of W. P. Mills, the guardian of the

estate of the above-named insane person for author-

ity to sell certain real estate, coming on regularly to

be heard on the 28th day of June, 1915, and the Court

having fully heard and examined the proofs and al-

legations of said petition, and all and singular the

law and the premises being by the Court here under-

stood and duly considered

;

Wherefore, it is ordered, adjudged and decreed,

that said W. P. Mills, the guardian of the estate of

John Tuppela, an insane person as aforesaid, do and

is hereby authorized to sell all the right, title and in-

terest of the said insane person, in and to the real es-

state hereinafter described, at public sale, upon the

following terms, to wit: for cash, gold coin of the
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United States, and for the following causes or rea-

sons : That the income of said estate is not sufficient

to pay for the annual assessment work upon certain

mining claims held by said estate, and that it would

also be for the benefit of the said insane person that

his real estate should be sold in order that the pro-

ceeds thereof may be put out at interest.

And it is further ordered that the said guardian

shall, before the said sale, give bonds to the United

States in the penal sum of one thousand dollars, with

sufficient surety, to be approved by said court, with

condition to sell the said real estate, and make return

thereof in the mamier prescribed by law for the sales

of real estate by executors and administrators.

The following is the real estate hereby authorized

to be sold, being situated in the precinct of Sitka and

Territory of Alaska, and described as follows:

[475]

One small house situated at Sitka, Alaska.

One undivided half interest in each of the follow-

ing named lode mining claims situated at Chicha-

goff , Alaska, namely

:

OVER-THE-HILL.
PACIFIC.
GOLDEN WEST.
RISING SUN.
And also the PORPifjKY lode mining claim at

Chichagoff, Alaska.

In Testimony Whereof, I have hereunto set my
hand and affixed the official seal of this court at Sitka,
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Alaska, this 28th day of June, 1915.

[Probate Seal]

(Signed) R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge. [476]

In the Commissioner's Ex-officio Probate Court for

the Territory of Alaska, Precinct of Sitka, Div.

No.l.

In the Matter of the Guardianship of JOHN
TUPPELA, an Insane Person.

BOND OP GUARDIAN FOR SALE OF REAL
ESTATE.

Know All Men by These Presents, That we, W. P.

Mills, as principal, and L. M. Mills, as surety, are

held and firmly bound unto the United States in

the sum of one thousand dollars, lawful money of

the United States, to be paid to the said United

States, for which payment, well and truly to be made,

we bind ourselves, and our and each of our heirs,

executors and administrators jointly and severally,

firmly by these presents.

Signed by us and dated this 28th day of June, 1915.

The condition of the above obligation is such, that

whereas an order was made this day by the U. S.

Commissioner Ex-officio Probate Judge, for the Pre-

cinct of Sitka, Territory of Alaska, authorizing the

above-named principal as guardian of the estate of

John Tuppela, an insane person, to sell certain real

estate, the property of said insane person, and bond

in the sum above named was ordered to be given be-

fore the said sale.
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Now, therefore, if the said W. P. Mills, as such

guardian, faithfully executes the duties of his trust

according to law, and shall sell the said real estate

in the manner prescribed by law, then this obligation

to he void, otherwise to remain in full force and
effect.

(Signed) W. P. MILLS,

Principal.

L. M. MILLS,

Surety.

Territory of Alaska,

Precinct of Sitka,—ss.

L. M. Mills, the surety whose name is subscribed

to the above undertaking, being duly sworn, says

that she is the surety in the above undertaking, is a

resident and householder in said Territory [477]

and Precinct and is worth the sum in the said under-

taking specified as the penalty thereof, and over all

her just debts and liabilities, exclusive of property

exempt from execution.

In witness whereof the said surety has hereunto

set her hand at Sitka, Alaska, this 28th day of June,

1915.

(Signed) L. M. MILLS.

Taken and acknowledged before me the day and

year above written.

(Signed) R. W. DE AEMOND,
Commissioner and Ex-officio Probate Judge.

[478]
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In the Matter of the Guardianship of JOHN
TUPPELA, an Insane Person.

OATH OF GUARDIAN AS TO SALE OF REAL
ESTATE.

W. P. Mills, the guardian of the estate of John

Tuppela, an insane person, being first duly sworn,

does depose and say that in disposing of the estate

which he is licensed to sell he will use his best judg-

ment in fixing the time and place of sale, and that he

will exert his utmost endeavor to dispose of the same

in such manner as will be most for the advantage of

all persons interested therein.

(Signed) W. P. MILLS,

Guardian.

Subscribed and sworn to before me this 28th day

of June, 1915.

(Signed) R. W. DE ARMOND,
U. S. Commissioner Ex-officio Probate Judge.

[479]

In the United States Commissioner's Ex-offido Pro-

hate Court for the Precinct of Sitka, Division

No. 1, Territory of Alaska.

Before R. W. DE ARMOND, Commissioner and

Ex-officio Probate Judge.

In the Matter of the Estate of JOHN TUPPELA,

an Insane Person.

RETURN, ACCOUNT OF SALE AND PETITION

FOR AN ORDER CONFIRMING SALE OF
REAL ESTATE.

1. W. P. Mills, guardian of the estate of Jolm
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Tupplea, an insane person, on this 19th day of Octo-

ber, 1915, respectfully makes the following return of

his proceeding under the order of this Court hereto-

fore made and entered therein, authoriziug and

directing a sale of the real estate belonging to the

estate of the said insane person, and reports as fol-

lows, to wit:

2. That he caused to be posted and published in

the manner provided by law and ordered by this

Court due and legal notice of the time and place of

holding the sale authorized by said order.

3. That at the time and place of holding such sale

he caused to be sold in one parcel, at public auction,

to the highest bidder, for cash, subject to confirma-

tion by this court, the real estate directed in said

order to be sold, and described in said notice.

4. That said real estate was sold to the Chicha-

goff Mining Co., Inc., for the sum of $1,000.00 and is

described as follows:

% interest in the "Over the Hill" lode mining

claim.

1/2 interest in the "Pacific" lode mining claim.

% interest in the "Golden West" lode mining

claim.

% interes in the "Rising Sun" lode mining claim

and the "Porphyry" lode mining claim.

All of said mining claims being situate at Chicha-

goff, at the Sitka Precinct of the Territory of Alaska,

and of record in the Mining Records of the Record-

ing District of Sitka, of the Territory of Alaska.

5. That said sale was legally made and fairly con-

ducted; that the sum bid is not disportionate to the
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value of the property sold; that a sum exceeding said

sale, exclusive of the expense of a new sale, cannot

be obtained. [480]

6. That the proof of publication hereto annexed

are hereby referred to and made a part of this

return.

7. That the costs and expense of such sale are the

sum of $14.10 as shown in exhibit annexed hereto

and made a part of this return.

Wherefore said guardian prays that the Court give

a hearing on this return of sale of real estate, and

that at such hearing, after the proofs are made, that

this Jionorahle will make an order confirming said

sale, and directing the execution of conveyances to

the purchaser.

W. P. MILLS,

Guardian of the Estate of John Tuppela, an Insane

Person.

A. G. SHOUP,
Attorney for Guardian.

Territory of Alaska,

Precinct of Sitka,—ss.

W. P. Mills, being first duly sworn, deposes and

says that he has read the foregoing petition and

knows the contents thereof; that the same is true of

his own knowledge, except as to matters therein

stated on his information and belief, and that as to

those matters he beUeves it tu be true.

Subscribed and sworn to before me this Oct. 19,

1915.

ARTHUR G. SHOUP,
Notaiy PubUc. [481]



570 John Tuppela vs.

PROOF OF PUBLICATION.

United States of America,

District of Alaska,—ss.

Ed. C. Russell, being first duly sworn, deposes and

says that he is the publisher of the daily and Satur-

day "Despatch," a newspaper published at Juneau,

in the District of Alaska; that the notice of sale, a

copy of which is hereto attached and made a part of

this affidavit was first published in said newspaper,

in its issue date the 7th September, 1915, and was

published in each weekly issue of said newspaper for

5 consecutive weeks thereafter, the full period of 5

weeks, the last publication thereof being in the issue

dated the 12 day of October, 1915.

(Signed) ED. C. RUSSELL.

NOTICE OF SALE.

In the Commissioner's Ex-officio Probate Court for

the Territory of Alaska, Division No. One, Pre-

cinct of Sitka.

In the Matter of the Guardianship of JOHN
TUPPELA, an Insane Person.

Notice is hereby given that in pursuance of an

order of the Conunissioner's Ex-officio Probate Court

for the Territory of Alaska, Precinct of Sitka, made

the 28 day of June, 1915, in the matter of the estate

of John Tuppela an insane person, the undersigned,

the guardian of the estate of said insane person, will

sell at public sale, to the highest bidder for cash, gold

coin of the United States and subject to confirmation

by said court, on Saturday the 16th day of October,
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1915, at twelve o'clock M., at the office of W. P. Mills

Company at Sitka, Alaska, all the right, title, inter-

est and estate of the said John Tuppela has in and to

the following named real estate, lying and being at

Chichagof, in the Sitka Precinct, Territory of

Alaska, to wit: One undivided one-half interest in

and to the following named mining claims:

The Over the Hill lode mining claim.

The Pacific lode mining claim.

The Golden West lode mining claim.

The Rising Sun lode mining claim, and also all the

Porp/iry [482] lode mining claim. All of said

claims being of record in the records of the Sitka Re-

cording District, Territory of Alaska, and partic-

ularly described therein.

Deed at expense of purchaser.

Dated at Sitka, Alaska, this 29th day of July, 1915.

(Signed) W. P. MILLS,

Guardian AhoYe-name Estate.

First published Sept. 7.

Last publication Oct. 12, 1915.

Subscribed and sworn to before me this 12th day

of October, A. D. 1915.

(Signed) ROSE A. STODDARD,
Notary Public for Alaska.

(My commission expires Feb. 25/18.)

Juneau, Alaska, October 12.

Daily Alaska Despatch.

W. P. Mills, Admr., Tuppela Estate.

Advertising Notice of Sale, 47 lines at 30(^. . . .$14.10

[483]
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In the United States Commissioner's Ex-officio Pro-

hate Court for the Precinct of Sitka, Division

No. 1, Territory of Alaska.

Before R. W. DE ARMOND, Commissioner Ex-

officio Probate Judge.

In the Matter of the Estate of JOHN TUPPELA,
an Insane Person.

ORDER CONFIRMING SALE OF REAL
ESTATE.

W. P. Mills, guardian of the estate of John Tup-

plea, an insane person, having made to this court a

return of his proceedings under the order of sale

therein, and said matter, coming regularly this day

to be heard, and it having been proved to this Court

that in pursuance of said order of sale and as ordered

by the Court, the guardian caused notice of the time

and place of holding said sale to be posted up in

three public places within five miles of the place of

sale, one of said notices being posted on the door of

the postoffice nearest the place of sale, to wit, the

postoffice at Sitka, Alaska, for a period of thirty days

prior to said sale and by publishing a copy thereof

once a week for five consecutive weeks in the daily

and Saturday "Alaska Despatch," a newspaper pub-

lished at Juneau, Alaska, said newspaper being the

newspaper published nearest the place of sale, in

which order of sale and notice of the lands and tene-

ments to be sold were described with common cer-

tainty as follows to wit: One undivided one-half in-

terest in and to each of the following named mining
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claims, situated at Chichagof, Sitka Precinct, Terri-

tory of Alaska, viz.: The ''Over the Hill" lode min-

ing claim, the ''Pacific" lode mining claim, The

"Golden West" lode mining claim, The "Rising

Sun" lode mining claim, and also the "Porp/iry"

lode mining claim. All of said claims being of rec-

ord in the records of the Sitka Recording District of

the Territory of Alaska and particularly described

therein. [484]

That at such sale the Chichagoff Mining Company
became the purchaser of said real estate for the sum

of one thousand ($1,000.00) dollars, it being the

highest and best bidder and said sum being the high-

est and best sum bid. And all and singular the law

and the premises being by the court here seen,

understood and fully considered, and all and every-

thing being regular. Wherefore it is by the Court

ordered, adjudged and decreed, that the said sale be,

and the same is hereby confirmed and approved and

the proper and legal conveyances of all of said real

estate are hereby directed to be executed to said pur-

chaser by said guardian.

In Testimony Whereof, I have hereunto set my
hand and affixed my official seal at Sitka, Alaska,

this 19th day of October, 1915.

[Seal] (Signed) R. W. DE ARMOND,
Commissioner Ex-officio Probate Judge. [485]
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In the United States Commissioner's Ex-officio Pro-

hate Court for the Territory of Alaska, Div.

No. 1, Precinct of Sitka.

In the Matter of the Estate of JOHN TUPPEL, an

Insane Person.

CERTIFICATE OF PURCHASE OF REAL
ESTATE.

I, W. P. Mills, guardian of the estate of John
Tuppela, an insane person, certify that by virtue of

an order of sale in the above-entitled matter, attested

by the commissioner Ex-officio probate judge, in the

above-entitled court, on the 29th day of July, 1915,

by which I was commanded to make sale of the real

estate hereinafter described, for the benefit of the

said estate, to wit : All the right, title and interest of

the said estate in and to the Over the Hill lode min-

ing claim, the Pacific lode mining claim, the Golden

West lode mining claim, the Rising Sun lode mining

claim and the Porp/?/ry lode mining claim, and all

provisions of law required for the advertisement of

said property having been made, the guardian hav-

ing been duly licensed to make such sale, the iguard-

ian having taken the oath prescribed by law, I have

this day sold at public auction to the Chichagoff Min-

ing Co. who was the highest bidder, for the sum of

One Thousand Dollars, which was the whole price

bid for the same, the real estate described as follows,

to wit: One undivided one-half interest in the Over

the Hill lode mining claim; one undivided one-half

interest in the Pacific lode mining claim; one un-
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divided one-half interest in the Gohlen West lode

minini;- claim; one undivided one-half interest in the

Risin*; Sun lode minin*;- claim, and all the right, title

and interest of the said John Tuppela in the Porphry

lode mining claim, of all which said lode mining

claims are situated at Chichagof, in the Sitka Re-

cording District of the Territory of Alaska, and are

of record in the records of the said Sitka Recording

District; and that the said Chichagoff Mining Co., is

entitled [486] to a deed to said property upon the

conlirmaion of this sale by the commissioner Ex-

officio Probate Judge for the Precinct of Sitka,

Territory of Alaska.

In Testimony Whereof, I have hereunto set my
hand at Sitka, Alaska, this 16th day of October,

1915.

Guardian of the Estate of John Tuppela, an Insane

Person [487]

In the United States Commissioner's Ex-ofjicio Pro-

hate Court for the Precinct of Sitka, Div. No. 1,

Territory of Alaska.

Before R. W. DE ARMOND, Commissioner and

Ex-officio Probate Judge.

In the Matter of the Estate of JOHN TUPPELA,

an Insane Person.

ORDER FOR THE PAYMENT OF DEBTS.

It appearing from the account rendered by the

guardian of moneys received from the sale of min-

ing claims belonging to the said estate that the net

proceeds from said sale, amounting to one thousand
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dollars are in his possession; it also appearing that

the debts of the estate as presented to the guardian,

besides Court costs in this matter, amount to $331.32,

and the expenses of guardianship costs at this date

amount to $17.60.

It is ordered that the said $17.60 be deducted from

said $1,000 and from the $982.40 remaining the sum

of $331.32 be paid to creditors as follows

:

Chas. Anderson $ 5. 00

J. H. Peterson 9.85

Alex Pihl 30.00

Sing Lee 10.60

C. M. McGrath 12.17

W. P. Mills Co., Inc 143.70

A. G. Shoup, Atty 100.00

Matt Chaukha 20.00

$331.32

In Testimony Whereof I have hereimto set my
hand and affixed my official seal at Sitka, Alaska,

this 12 day of Novem&r, 1915.

[Probate Seal]

(Signed) R. W. DE ARMOND,
'Commissioner Ex-officio Probate Judge. [488]

In the United States Commissioner's Ex-offlcio Pro-

hate Court for the Precinct of Sitka, Div. No. 1,

Territory of Alaska.

Before R. W. DE ARMOND, Commissioner and Ex-

officio Probate Judge.

In the Matter of the Guardianship of the Estate of

JOHN TUPPELA, an Insane Person.
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ORDER FOR INVESTMENT OF FUNDS.
Whereas, pursuant to an order of this Court here-

tofore made in the above-entitled matter, there is

now deposited in the B. M. Behrends Bank at

Juneau, Alaska, the sum of $566.98, belonging to the

said estate of John Tuppela, an insane person; and

Whereas, it has heretofore been made to appear

upon the representation of the guardian in the said

matter that it would be for the benefit of the said

John Tuppela that the funds belonging to the said

estate be invested in some productive stock, it is

therefore.

Ordered that W. P. Mills, the guardian of the es-

tate of the said John Tuppela, invest the said sum of

$566.98 in United States Second Liberty Loan Bonds

to bear interest at the rate of four per cent per

annum.

In Testimony Whereof, I have hereunto set my
hand and affixed my official seal at Sitka, Alaska,

this 20th day of October, 1917.

[Probate Seal]

(Signed) R. W. DE ARMOND,
U. S. Commissioner, Ex-officio Probate Judge.

[489]

Territory of Alaska,

Division Number One,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and Ex-offido Probate Judge for the Sitka Precinct,

Judicial Division No. 1, Territory of Alaska, duly

commissioned and sworn, hereby certify that the

foregoing is a true, full and correct transcript of the
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records in the matter of the Probate Proceedings in

the Matter of the Guardianship of the Estate of

John Tuppela, an insane person, made and entered

on the minutes of the Ex-officio Probate Court of the

Sitka Precinct, Division No. 1, Territory of Alaska,

and of all of said records.

In Witness Whereof I hereunto set my hand and

affix my official seal at Sitka, Alaska, this 20th day

of August, 1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
United States Commissioner and Ex-officio Probate

Judge, Sitka Precinct, Division No. 1, Territory

of Alaska. [490]

Plaintiff's Exhibit *'S/'

W. P. Mills, Guardian of the Estate of John Tup-

pela, an Insane Person,

to

Chichagoff Mining Company, Chichago/, Alaska.

In the United States Commissioner's Ex-officio Pro-

hate Court for the Precinct of Sitka, Div. No, 1,

Territory of Alaska.

Before R. W. DE ARMOND, Commissioner and

Ex-officio Probate Judge.

In the Matter of the Estate of JOHN TUPPELA,
an Insane Person.

GUARDIAN'S DEED.
This Indenture made the nineteenth day of Octo-

ber, 1915, at the town of Sitka, Territory of Alaska,

by and between W. P. Mills, the duly appointed,
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qualified and acting guardian of the estate of John

Tuppela, an insane person, the party of the first

part, and the Chichagoff Mining Company, a cor-

poration, the party of the second part, Witnesseth:

That whereas, on the 28th day of June, 1915, the

Commissioner's Ex-officio Probate Court of the Pre-

cinct of Sitka, and Division Number One, Territory

of Alaska, duly made an order of sale, authorizing

said party of the first part to sell certain real estate

of the said insane person, situated in said Precinct

of Sitka, Div. No. 1, Territory of Alaska, and speci-

fied and particularly described in said order of sale,

which is entered in Probate Order Book No. 1, at

page 347 of said court.

And whereas, under and by virtue of said order of

sale, and pursuant to legal notices given thereof, the

said party of the first part, on the 16th day of Oc-

tober, 1915, at his office in said town of Sitka, at

twelve o'clock M., offered for sale, in one parcel, at

public auction, and subject to confirmation by said

Commissioner's Ex-officio Probate Court, the said

real estate, situated in said Precinct, Division and

Territory, and specified and [491] described in

said order of sale aforesaid, and at such sale the said

party of the second part became the purchaser of the

whole of said real estate, hereinafter particularly de-

scribed, for the sum of one thousand ($1,000.00) dol-

lars, gold coin of the United States, it being the high-

est and best bidder, and that being the highest and

best sum bid.

And whereas, the said Commissioner's Ex-officio

Probate Court, upon due and legal return of his pro-
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ceedings under the said order of sale, made by the

said party of the first part on the nineteenth day of

October, 1915, after making the said sale, did, on

the said nineteenth day of October, 1915, make an

order confirming said sale, and directing convey-

ances to be made to the said party of the second part,

which order of confirmation is contained in Probate

Order Book No. 1, at page 349 of the records of the

said court, which said order of confirmation now on

file and of record is hereby referred to and made a

part of this indenture.

Now, therefore, the said W. P. Mills, the guardian

of the estate of the above-named insane person, as

aforesaid, the party of the first part, pursuant to

the order last aforesaid, of the said Commissioner's

Ex-officio Probate Court, for and in consideration

of the sum of One Thousand Dollars, gold coin of the

United States to him in hand paid by the said party

of the second part, the receipt whereof is hereby ac-

knowledged, has granted, bargained, sold and con-

veyed, and by these presents does grant, bargain,

sell and convey unto the said party of the second

part, its successors and assigns forever, all the es-

tate, right and interest of the said John Tuppela,

an insane person, in and to that certain mining

claim, vein, lead or lode containing gold, silver, and

other precious metals, situate, lying and being at

Chichagoff, in the Sitka Precinct, Div. No. 1, Terri-

tory of Alaska, and known as the ''Over The Hiir'

vein, lead or lode ; and also the estate, right and in-

terest of the said John Tuppela, an insane person,

in and to that certain mining claim, vein, lead or
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lode, containing gold or silver [492] and other

precious metals, situate, lying and being at Chi-

chagoff, in the Sitka Precinct, Div. No. 1, Territory of

Alaska, and known as the ''Pacific vein, lead or lode,

and also all the estate, right and interest of the said

John Tuppela, an insane person, in and to that cer-

tain mining claim, vein, lead or lode, containing gold

or silver and other precious metals, situate, lying

and being at Chichagoff, in the Sitka Precinct, Div.

No. 1, Territory of Alaska, and known as the

"Golden West" vein, lead or lode; and also all the

estate, right and interest of the said John Tuppela,

an insane person, in and to that certain mining

claim, vein, lead or lode, containing gold or silver

and other precious metals, situate, lying and being

at Chichagoff, in the Sitka Precinct, Territory of

Alaska, and known as the "Rising Sun" vein, ledge

or lode ; and also all the estate, right and interest of

the said John Tuppela, an insane person, in and to

that certain mining claim, vein, lead or lode, con-

taining gold or silver and other precious metals,

situate, lying and being at Chichagoff, in the Sitka

Precinct, Territory of Alaska, and known as the

"Porp/try" vein, lead, or lode, all of said mining

claims being of record of the Recording District of

Sitka of the Territory of Alaska, and particularly

described therein, and said records are hereby re-

ferred to and made a part of this indenture.

Together with all the dips, spurs and angles, and

also all the metals, ores, gold and silver bearing

quartz, rock and earth therein; and all their rights,

privileges, and franchises thereto incident, append-



582 John Tuppela vs.

ant, or appurtenant, or therewitli usually had and

enjoyed; and also all and singular the tenements,

hereditaments and appurtenances thereto belonging

or in anywise appertaining, and the rents, issues,

and profits thereof.

To have and to hold, all and singular the above-

mentioned and described premises, together with the

appurtenances and privileges thereto incident, unto

the said party of the second part, its successors and

assigns forever. [493]

In witness whereof, the party of the first part,

guardian as aforesaid, has hereunto set his hand, the

day and year first above written.

W. P. MILLS,
Guardian of the Estate of John Tuppela, an Insane

Person.

Signed and delivered in the presence of

:

A. G. SHOUP.
F. P. OAKES.

Territory of Alaska,

Precinct of Sitka,—ss.

On this 19th day of October, 1915, before me,

Arthur G. Shoup a notary public in and for the

Territory of Alaska, residing at Sitka, personally

appeared W. P. Mills, known to me to be the person

whose name is subscribed to the foregoing instru-

ment as the guardian of the estate of John Tuppela,

an insane person, and acknowledged to me that he,

as such guardian, freely and voluntarily executed

the same for the uses and purposes therein described.

In testimony whereof, I have hereunto set my
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hand and affixed my official seal at Sitka, Alaska,

this 19th day of October, 1915.

[Notary Seal] A. G. SHOUP,
Notary Public for the Territory of Alaska, Residing

at Sitka.

[Documentary Stamp—A. G. S. 11-19-15.]

Filed for record at 10:30 o'clock A. M., October

21st, 1915. R. W. De Armond, U. S. Commissioner

Ex-ofjicio Recorder. [494]

Territory of Alaska,

Division Number One,

Precinct of Sitka,—ss.

I, R. W. De Armond, United States Commissioner

and Ex-ofjicio Recorder, Sitka Recording District

No. 4, Judicial Division Number One, Territory of

Alaska, duly commissioned and sworn, hereby cer-

tify that the foregoing is a true, full and correct

transcript of that certain record of Guardian's Deed

from W. P. Mills, Guardian of the Estate of John

Tuppela, an Insane Person, to the Chichagoff Min-

ing Company, of record, at pages 489, 490 and 491

of Deeds Record Book Number Two, of the records

of the Sitka Recording District No. 4, Judicial Di-

vision Number One, Territory of Alaska, and of all

of said record.

In Witness Whereof I hereunto set my hand and

affix my official seal at Sitka, Alaska, this 20th day of

August, 1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
United States Commissioner and Ex-ofjicio Re-

corder, Sitka Precinct Division No. 1, Territory

of Alaska.
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Plffs. Exhibit No. "S." Received in evidence

Nov. 22, 1919, in cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy. [495]

Plaintiff's Exhibit "V."

HIRST BUILDING,
Lincoln St., near The Alaskan Office.

BERNARD HIRST.
Dealer in

GENERAL MERCHANDISE.
Copy B. p.

Refer to No.

Sitka, Alaska, ,
189—

.

December 19th, 1910.

This certifies that John Tupula has the following

interest in the mining claims herein mentioned

namely: One quarter interest in the "Mystery" min-

ing claim situtated on Moimtain on which the Chi-

chagoff Mining Co. mines are situated, also one

quarter interest in the ''Over the Hill" mining claim

situated on same mountain adjoining the Golden

Gate Mining Co. claim in Klag Bay in the Sitka

Mining District, District of Alaska.

W. R. HANLAN.
Witness: BERNARD HIRST.

United States,

District of Alaska,

Division No. 1, ,

Sitka Precinct (No. 4),—ss.

Sidney E. Flower, commissioner and ex-offlcio

recorder for the Recording District of Sitka (No.
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4), do hereby certify that the within and foregoing

instrument of writing was filed for record in my
office on the 19th day of December, A. D. 1910, at

min, past 2 o'clock P. M., and duly recorded in

Mining Record Book 3 on page 203 of the records of

the Recording District of Sitka (No. 4), Division

No. 1, District of Alaska.

Attest: SIDNEY E. FLOWER,
Commissioner and Ex-officio Recorder.

Plffs. Exhibit No. "V." Received in evidence

Nov. 28, 1919, in Cause No. 1841-A. J. W. BeU,

Clerk. By John T. Reed, Deputy. [496]

Plaintiif's Exhibit "W."
May 8, 1909.

Mr. Bauer.

Dear Friend received yours of April 30/09, glad

to hear from you, and more glad that you have not

lost you spirit in regards to mining. Dont worry

old man they cant blutf us. I Ked Clements bills

for he had advanced cash money in good fight but

Mills bills I have not Ked as he didint ask me.

I K nothing on less its all right you know that

yourself.

I have a law suit on hand at the present time or

will have very soon hope that youll be here to see

the out come of it. I had spoke to a lawer from

Jimeau I want you to see him when you pass thru

and have a talk with him in regards to the claims at

Chichagoff and we must get John Tuppela out or

we cant never do anything with the claims as he is

a Jack Ass, whats right is right and I think its no
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more than right than we should have Simmons move

back the stakes he had put on our ground. Mills

& Simmons are putting up a 5 stamp mill & deGroffs

mill is running day & night. Im going to locate

more ground but Im bussie at present time I have

a contract with Mills & Simmons cutting out a

right-away for a lectric line will be through with

them on 15 May. Then will go on the other side and

locate more ground that a man is going to show me
He says its all right. Our claims are in good posi-

sion and every dollar we put in is 50 per cent im-

provement on our ground, so no more this time as

its very late.

Remain yours ever

WM. R. HANLON,
Sitka, Alaska.

(Envelope addressed:) Wm. R. Hanlan, Sitka,

Alaska.

Mr. H. A. Bauer, Esq.,

Cecil Hotel,

Seattle, Wash.

(Postmarked:) Juneau-Sitka May 9

Plfes. Exhibit ''W" for Id. 1841-A 11/25/10.

J. T. R. D. C. and contents. [497]
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Plaintiff's Exhibit "X."

In the District Court for the District of Alaska,

Division No. One, at Juneau.

No. 1841-A.

JOHN TUPPELA,
Plaintiff,

vs.

CHICHAGOFF MINING COMPANY, a Corpora-
tion,

Defendant.

ANSWER TO SPECIAL FINDINGS SUB-
MITTED TO THE JURY.

We, the jury in the above-entitled cause, answer
the special findings request submitted to us as fol-

lows, to wit:

Question No. 1. Did Tuppela have a meeting
with Bauer and Hanlon on the steamer ''Cottage

City" in the fall or winter of 1905, as testified to by
him and denied by Bauer and Hanlon ?

Answer: Yes.

Question No. 2. What, if anything, was said or
done by Bauer at that meeting, or in Bauer's pres-

ence, which would lead a reasonable man to believe

that Tuppela was to have any particular, i. e., specific

interest in what might be located ?

Answer: Grubstake understanding arrived at.

Question No. 3. What interest was Tuppela to

have in mining claims located pursuant to the terms
agreed upon at such meeting?

Answer: Unable to answer.



588 John Tuppela vs.

Question No. 4. Did Tuppela, pursuant to such

terms, assist in the discovery and location of the

Over-the-hill claim?

Answer: Yes.

(Be sure to answer question No. 1, but if you an-

swer question No. 1 in the negative you need not

answer questions Nos. 2, 3, or 4.)

T. E. P. KEEGAN,
Foreman.

Filed in the District Court, District of Alaska,

First Division. Nov. 29, 1919. J. W. Bell, Clerk.

By C. W. Denny, Deputy.

Plffs. Exhibit *'X." Received in evidence Dec. 1,

1919, in Cause No. 1841-A. J. W. Bell, Clerk. By
John T. Reed, Deputy. [498]

Defendant's Exhibit No. 1.

In the District Court for Alaska, Division Number
One, at Juneau.

No. 1841-A.

.

JOHN TUPPELA,
Plaintiff,

vs.

CHICHAOOFF MINING COMPANY, a Corpora-

tion,

Defendant.

REPLY TO ANSWER TO AMENDED
COMPLAINT.

Now comes the plaintiff by his attorneys and for

reply to the answer of the defendant to the plaintiff's
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amended complaint alleges as follows

:

REPLY TO THE FIRST AFFIRMATIVE
DEFENSE.

I.

Referring to the second paragraph of the first

affirmative defense, the plaintiff admits that it is true

that the several lode claims therein mentioned were

located on the date specified, and in the names of the

parties as stated, but it denies that said locations

were made for the sole use and benefit of the locatoi's

or that the said locations were the sole property of

the respective locators named in the several location

notices.

II.

Referring to the fourth paragraph of said first

affirmative defense, the plaintiff admits that on

February 1'2, 1913, William R. Hanlon sold all his

right, title and interest to the ''Pacific" lode claim

to the defendant, but he denies that the defendant,

since said date or at any other time, has been or is the

sole owner of the said "Pacific" lode claim or has

been in the sole and undisturbed possession of the

same, or of any other or greater interest than an un-

divided one-half interest.

Defts. Exhibit No. 1. Received in evidence Nov.

22, 1919, in Cause No. 1841-A. J. W. Bell, Clerk.

By John T. Reed, Deputy. [499]

III.

Referring to the fifth paragraph of the said first

affirmative defense, the plaintiff denies that H. A.

Baur was on December 9, 1915, or at any other time

the sole owner of the "Over the Hill" lode claim, and
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he 'further denies that on said December 9, 1915, the

said H. A. Baiir owned any interest whatsoever in

and to the said "Over the Hill" lode claim. Though

it is true that on said date the said H. A. Haur ex-

ecuted a quitclaim deed to the defendant to said

claim, but he denies that the defendant, since said

date, or at any other time, has been, or is now the sole

owner of the said "Over the Hill" claim, or in the

sole or undisturbed possession of the same.

IV.

Referring to the sixth and seventh paragraphs of

said defense plaintiff admits that prior to the 14th

day of June, 1914, namely, on the 4th day of June,

1914, he was adjudged to be insane, but he denies aU

in singular the remaining allegations in said para-

graphs contained.

REPLY TO THE SECOND AFFIRMATIVE
DEFENSE.

I.

Plaintiff admits that he was adjudged to be in-

sane on the 4th day of June, 1914, but he denies all

in singular the further and remaining allegations in

said second affirmative defense contained.

And for further reply to the affirmative answers of

the defendant, plaintiff alleges

:

I.

That while it is true that the "Pacific" lode claim

was located on October 24, 1907, in the name of Will-

iam R. Hanlon, yet in truth and in fact the said loca-

tion was made for the joint use and benefit of W. R.

Hanlon and the plaintiff; that from the said date
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until the year 1911, the said W. R. Hanlon and the

plaintiff were in the joint possession and jointly

claiming the said [500] "Pacific" lode claim, per-

forming the assessment work thereon, and maintain-

ing their right of possession thereto. That in the

year 1912, the said W. R. Hanlon failed to perform

his part of assessment work on said claim but the

same was performed by the plaintiff. That there-

after and prior to February, 1913, the plaintiff gave

notice to the said W. R. Hanlon of the performance

of said work, and that unless he contributed his part

thereof, his interest in said claim would be forfeited

to the plaintiff as co-owner. That said W. R. Han-

lon failed to contribute his part toward said asses-

ment work and his interest became forfeited to plain-

tiff.

II.

That the "Over the Hill" lode claim was located on

March 26, 1906, by the plaintiff, W. R. Hanlon and

one Charles Peterson who were on said date prospect-

ing together under an agreement to jointly share all

locations made by either; that the said W. R. Hanlon

at said time had some sort of arrangement, the pre-

cise nature of which is to the plaintiff* unknown, with

one H. A. Bawr, whereby the said Ba^tr was to share

equally between him and the said Hanlon in whatever

properties the said Hanlon might acquire by location

or otherwise on said prospecting venture. That

plaintiff*, Charles Peterson and W. R. Hanlon jointly

made a discovery upon the said "Over the Hill" and

jointly marked the boundaries of the same and com-

pleted said location, but at the request of the said
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W. R. Hanlon, the location notice was posted in the

name of H. A. Baur, but with the distinct under-

standing and agreement that said claim should be

owned and held by plaintiff, Hanlon, Peterson and

the said Ba^r in the proportion of one-quarter each,

which said agreement was ratified and approved by-

said Baur; that thereafter on January 7th, 1907, the

said Chas. Peterson sold and conveyed his quarter in-

terest to the said H. A. Baur who thereupon became

the owner of one-half thereof but continued to hold

the remaining one-half for the use and benefit and in

trust for W. R. Hanlon and plaintiff; that plaintiff

and the said Hanlon, for the years of [501] 1907,

'08, '09, and '10, performed all the assessment work

upon said claims. The said Hanlon performing one

quarter thereof, the amount of his interest, and

plaintiff performing the remaining three-fourths

thereof, the said Baur failing and refusing to per-

form any of said assessment work or to contribute to

the same. That in the year 1912 plaintiff duly and

regularly gave notice to the said Baur of the per-

formance of said work, and that unless he paid plain-

tiff his part thereof within 90 days his interest

therein would be forfeited to plaintiff. Said i?aur

refused to so pay, admitted said forfeiture and ex-

pressly abandoned all his right, title and interest in

and to said claim in favor of the plaintiff and the

plaintiff, thereafter, continued to hold the same to-

gether with the said W. R. Hanlon, plaintiff claim-

ing three-fourths thereof and the said Hanlon one-

fourth ; that in the year 1912, the said Hanlon failed

to perform his part of the assessment work thereon.
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and the entire assessment work of said year was per-

formed by plaintiff. In the year 1913, the plaintiff

gave notice to the said Hanlon of his performance of

said assessment work, and that unless the said Han-

lon contributed his part thereof, his interest in said

claim would be forfeited to plaintiff as co-owner.

III.

That on February 12, 1913, the said W. R. Hanlon

quitclaimed to the defendant, an undivided half in-

terest in and to the said "Pacific," ''Over the Hill,"

''Rising Sun" and "Golden West" lode claim.

IV.

That thereafter in the month of March, 1913, as

soon as the plaintiff learned of said conveyance, he

informed the defendant of all the above facts and

that the said Hanlon did not own an undivided half

interest in and to the "Over the Hill," and never at

any time owned such half interest and that he owned

no interest in the "Rising Sun," or the "Over the

Hill '

'
; but because of the confusion and uncertainty

of the record title of some of said [502] claims

and to avoid litigation, it was then and there agreed

between the plaintiff and defendant that the said last-

mentioned three claims and the "Golden West"
should thereafter be held and owned in common be-

tween the plaintiff and the defendant in the propor-

tion of one-half each, and during said year and until

the 4th day of June, 1914, the plaintiff and the de-

fendant were in the joint possession of said claims,

claiming and holding the same as equal co-owners,

and no other person whatsoever had or asserted any

interest therein ; that during said year the defendant
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performed the assessment work upon the ** Pacific""

lode claim for the joint use and benefit of the plain-

tiff and the defendant, and at the express request of

the defendant, the plaintiff performed the annual

assessment work upon the ''Over the Hill," "Rising

Sun," and "Golden West" lode claims for the joint

use and benefit of plaintiff and defendant; and the

defendant is now estopped from asserting and claim-

ing that plaintiff was not a co-owner with the defend-

ant in and to said claims during the said years, 1913

and 1914.

V.

That plaintiff is an uneducated prospector and is

not familiar with the laws relating to the acquisition

of titles to mining claims and for that reason did not

suppose that it was essential or necessary in order to

perfect his title to obtain a quitclaim or other con-

veyance from H. A. Baur to his apparent interest by

virtue of the location notice having been made in his

name to the "Over the Hill" lode claim at the time

and that the said Brut expressly abandoned all his

right, title and interest therein ; that the defendant in

the year 1915 was desirous of applying for patent to

the said "Over the Hill" lode claim and ascertained

the condition of the record title and thereafter on

December the 9th, 1915, it obtained from the said

H. A. Bawr a quitclaim deed to the same for a nom-

inal consideration, the defendant well knowing that

the said Baiir in truth and in fact had no interest

therein, but said deed [503] was obtained solely

for the purpose of perfecting the record title so that

defendant might obtain patent; and said deed was^
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as a matter of law, obtained for the joint use and ben-

efit of the plaintiff and the defendant, the actual ben-

eficiary and real owners of said claim.

VI.

Plaintiff further alleges that from the date of the

respective location of the "Over the Hill," *' Pacific"

and ''Golden West" lode claims until February 12,

1913, he was in joint possession of said claims with

the persons in whose names said claims were located,

claiming an interest therein as hereinbefore set out;

that his ownership of such interest was at all times

recognized and admitted and during all of said time

plaintiff fully performed his part of the annual work

necessary to preserve their possessory rights under

the mining laws.

That from the 12th day of February, 1913, until

October, 1915, he was in joint possession of said

claims with the defendant, the defendant recognizing

and admitting his right and title as an equal co-

owner, and accepting the benefit of his labor thereon

until he was sent to the asylum in June, 1914, for the

purpose of holding said claims and preserving the

possessory rights thereto under the mining laws.

That defendant never asserted any rights adverse

to the plaintiff's half interest in and to said claim

until it made the pretended purchase of plaintiff's

said interest under the void and pretended sale by

W. P. Mills, the pretended guardian of plaintiff's es-

tate in October, 1915 ; and defendant by reason of the

said facts is now estopped from asserting or claiming

that plaintiff was not such co-owner with it, in said



596 John Tuppela vs.

claims from and after February 12, 1913, to October,

1915. ' T;?

Wherefore, plaintiff prays as in his original

complaint.

JOHN R. WINN and

J. H. COBB,
Attorneys for Plaintiff. [504]

United States of America,

Territory of Alaska,—ss.

John Tuppela, being first duly sworn, on oath de-

poses and says : I am the plaintiff* above named. The

above and foregoing reply is true as I verily believe.

JOHN TUPPELA.

Subscribed and sworn to before me this the 13 day

of Sept., 1919.

[Notarial Seal] J. H. COBB,
Notary Public in and for Alaska.

My commission expires June 8, 1923.

Filed in the District Court, District of Alaska,

First Division. Sep. 15, 1919. J. W. Bell, Clerk.

By John T. Reed, Deputy. [505]

Defendant's Exhibit No. 2.

WASHINOTON-ALASKA MILITARY CABLE
AND TELEGRAPH SYSTEM.

TELEGRAM.
RECEIVED at

29SOC 42 COLLECT NL
U Astoria Ohn Dec. 24-25 1917.

W P Mills

Sitka

Deputy marshal Bhart informs you have been
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guardian for John Tuppela who is discharged from

Morningside hospital as recovered Tuppela needs

funds at present living with me I am treasurer

manager Daily Toveri explain fully about his prop-

erty and other particulars.

AUGUST NIKULA.
421 AM.

Dfts. Exhibit No. 2. Eeceived in evidence Nov.

26, 1919. In Cause No. 1841-A. J. W. Bell, Clerk.

By John T. Reed, Deputy. [506]

SIGNAL CORPS, UNITED STATES ARMY.
Sitka, Alaska, Jan. 2, 1918.

August Nikula,

Daily Tovri,

Astoria, Oregon.

Referring yours Dec twenty fourth I have certain

funds my possession belonging Tuppela and will be

glad to be discharged from guardianship Tuppela

better file proper proof with Probate Court here

showing his disability is removed, and get order dis-

charging me and to pay funds to Tuppela. I will

under law have to file statement of accounts with

court

W. P. MILLS. [507]
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SIGNAL CORPS, UNITED STATES ARMY.
WASHINGTON-ALASKA CABLE AND TELE-

GRAPH SYSTEM.
TELEGRAM.

RECEIVED at

No 145 SO K 49N.L. COLLECT

U ASTORIA ORG JAN 7th 1918.

W P MILLS
Sitka

Tuppela demands explanation by wire how much

and from what sources are funds belonging Tuppela

He wOl not approve discharge until everything is

explained fully to satisfy him Dr. Coe has filed

proof with court Tuppela is awaiting for complete

statement of accounts Please do it at once

AUGUST NIKULA
1005 Pm [508]

UNITED STATES SIGNAL CORPS
Copy.

Sitka, Jan. 9, 1918.

August Nikola,

Astoria.

Unable make full statement wire will mail ac-

count. Everything has been done under orders Pro-

bate Court. Have approximately one hundred dol-

lars on hand also have purchased five hundred fifty

dollars Liberty bonds. One thousand dollars was re-

ceived from sale mining claims some from of cabin

debts and expenses were paid

W. P. MILLS. [509]
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Jan. 12, 1918.

Mr. John Tuppela,

Astoria, Oregon.

c. 0. August Nikula.

Dear Sir :

—

In response to a telegram from August Nikula in

regard to funds in my hands belonging to your es-

tate I wired him that I would write.

After you left here, there being no money to do

assessment work and the Chichagoff Co. having ad-

vertised them on that account, the Court ordered

them sold and one thousand dollars being the best

offer they were sold for that amount.

When the costs and your debts were paid, there

was left about five hundred and fifty dollars, which

amount the Court lately ordered invested in Liberty

Bonds.

I have in my possession about one hundred dollars

which has been received for rent of your cabin.

I will be glad to have a complete copy of the court

records in the case made and forwarded to you if you

so desire and am ready to turn over everything in my
possession when you have made a complete investi-

gation and the Court instructs me to do so.

Yours respectfully, [510]

Defendant's Exhibit No. 3.

LOCATION NOTICE.
Book No. 2, Mining Records, page No. 462.

Location Notice "Sea Foam" lode claim.

Notice is hereby given that the undersigned, having

complied with the requirements of the Revised Stat-
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utes of the United States, and local customs and min-

ing regulations, have this day located and claim Sea

Foam 1500 linear feet along the course of this lead,

lode or vein of mineral bearing quartz, and 300 lin-

ear feet in width on each side of the middle of said

^ead, lode or vein, together with all mineral deposits

contained therein, and all water and water privileges

thereon or appurtenant thereto, situate in the Sitka

Mining District, District of Alaska, and more par-

*icularly described as follows, to vdt

:

Commencing at the place where this notice is in a

monument of rock near the place of discovery, monu-

ment No. 1; thence 1200 linear feet in a westerly

direction to monument No. 2, west and centre ; thence

at right angles 300 linear feet to a monument No. 3,

comer; thence at right angles 1500 linear feet to a

monument No. 4, corner; thence at right angles 300

linear feet to monument No. 5 east end centre;

thence in the same course 300 linear feet to a monu-

ment No. 6 corner ; thence at right angles 1500 linear

feet to a monument No. 7 corner; thence at right

angles 300 linear feet to the west end and centre.

This claim is located on the south side of Chichagoff

Island 60 miles from Sitka, Sitka Mining District.

All corner and end lines are stone monuments, ly-

ing at the top of the Hill and above the timber line,

Located in the apex of a mountain in continuation of

claims located by G. J. Beck and others. This claim

shall be known as the Sea Foam load mine.
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Discovered Sept. 14, 1905,

Located Sept. 14, 1905.

Locators

:

BERNARD HIRST.
WM. R. HANLON.

Witnesses

:

JOHN TUPPELA.
Filed for record October 9th, 1905, at 11 :45 A. M.

Defts. Exhibit No. 3. Received in Evidence Nov.

25, 1919, in Cause No. 1841-A. J. W. BeU, Clerk.

By John T. Reed, Deputy. [511]

United States of America,

Territory of Alaska,—ss.

I HEREBY CERTIFY that the foregoing is a

fuU, true and correct copy of the original document

as appears from the records and files of the Sitka

Recording Precinct, District of Alaska, Division

Number One.

Nov. 19, 1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
U. S. Commissioner and Ex-officio Recorder, Sitka

Precinct, Territory of Alaska, Division No. 1.

[512]
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Defendant's Exhibit No. 4.

Sitka, Alaska, Jan. 16, 1906. No. .

W. P. MILLS,
General Merchant.

Pay to the order of John Duppelo, $184.50, One

hundred & eighty four & 50/100 Dollars.

H. A. BAUER.
In full for 61^ days as miner.

JA
(Endorsed across face of check:) Paid, Jan. 16,

1906. W. P. MiUs Co., Inc.

(Endorsed on back of check:) John Tuppela.

Defts. E:shibit No. 4. Received in Evidence Nov.

25, 1919. In Cause No. 1841-A. J. W. Bell, Clerk.

By John T. Reed, Deputy. [513]

Defendant's Exhibit No. 6.

In the TJnited States Commissioner's Ex-officio Pro-

hate Court for the Territory of Alaska, Div. No.

1, Precinct of Sitka.

In the Matter of the Appointment of a Gruardian for

the Estate of JOHN TUPPELA, an Insane

Person.

ORDER.
This cause coming on for hearing this 15th day of

November, 1910, pursuant to notice and citation,

upon the petition of A. G. Shoup for the entry, nunc

pro tunc, of an order made orally on the 13th day of

June, A. D. 1914, by R. W. De Armond, the Commis-

sioner and Ex-officio Probate Judge for the Terri-
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tory of Alaska, Division No. 1, Precinct of Sitka, set-

ting a time for hearing thereon and directing that

notice be given to all persons interested that a hear-

ing would be had at the office of said Commissioner

at Sitka, Alaska, at the hour of ten o'clock in the

forenoon of the 24th day of June 1914, upon the peti-

tion of A. G. Shoup as a friend of John Tuppela,

then an insane person residing without the District

of Alaska, for the appointment of a guardian for the

estate of said John Tuppela within said district and

in the precinct of Sitka, by posting three copies of

such notice of hearing signed by said Commissioner

and Ex-officio Probate Judge, in three conspicuous

places in the town of Sitka for a period of ten days

prior to the date of said hearing; and it appearing

to the Court from evidence introduced at this hear-

ing and from the records and files of said guardian-

ship proceedings and from the personal knowledge

of the said R'. W. De Armond then and now Com-

missioner and Ex-officio Probate Judge for said pre-

cinct, that said order was in fact so made orally on

[514] the said 13th day of June, 1914, and that no-

tice of hearing was in fact so given pursuant to said

order and it further appearing to the Court that

through the inadvertence, oversight and neglect of

the Court said order so made orally was not entered

on the records of this court and that the petitioner

is entitled to have the record of said order now sup-

plied as of said 13th day of June, 1914, to the end that

the record of said guardianship proceeding may con-

form to the fact and speak the truth in the premises

:



604 JoJui Tiippela vs.

NOW, THEREFORE, it is now ordered that the

following order, which the Court finds was orally

made by the said commissioner and Ex-officio Pro-

bate Judge on the said 13th day of June, 1914, to wit:

IT IS ORDERED that a hearing will be had on the

24th day of June, 1914, at the hour of ten o'clock in

the forenoon at the office of the Commissioner and

Ex-officio Probate Judge for the Territory of Alaska,

Division Number One, Precinct of Sitka, upon the

Petition of A. G. Shoup as a friend of John Tup-

pela, an insane person residing without the District

of Alaska, for the appointment of a guardian for the

estate of said John Tuppela within said district and

Precinct of Sitka, and that notice of such hearing be

given by posting three copies of notice of hearing,

signed by said Commissioner and Ex-officio Probate

Judge, in three conspicuous places in the town of

Sitka for a period of ten consecutive days next prior

to said date of hearing," be and the same is hereby

entered, nunc pro tunc, as of June 13th, 1914.

GIVEN UNDER MY HAND AND THE SEAL
of the above mentioned Probate Court this 15th day

of November, A. D. 1919.

[Seal]

R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge.

United States of America,

Territory of Alaska,—ss.

I HEREBY CERTIFY that the foregoing is a

full, true and correct copy of the original document

as appears from the records [515] and files of the
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Probate Court for the Precinct of Sitka, District of

Alaska, Division Number One.

Nov. 19, 1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
U. S. Commissioner and Ex-officio Probate Judge,

Sitka Precinct, District of Alaska, Division

No. 1.

Defts. Exhibit No. 6. Received in Evidence Nov.

28, 1919, in Cause No. 1841-A. J. W. Bell, Clerk.

By John T. Reed, Deputy. [516]

Defendant's Exhibit No. 7.

In the United States Commissioner's Ex-officio Pro-

hate Court for the Territory of Alaska, Div. No.

1, Precinct of Sitka.

No. .

In the Matter of the Appointment of a Guardian for

the Estate of JOHN TUPPELA, an Insane

Person.

PETITION.
Comes now A. G. Shoup and respectfully shows to

the Court that he is the same person who in June

13th, 1914, petitioned this Court as a friend of John

Tuppela, then an insame person residing without the

district of Alaska, for the appointment of a guard-

ian for the estate of said John Tuppela within said

district and in the precinct of Sitka, upon which pe-

tition W. P. Mills of Sitka was in this proceeding on

June 24th, 1914, appointed by this Court as such
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guardian and duly qualified as such guardian on June

25th, 1914.

That upon the filing of said petition, to wit, on the

13th day of June, 1914, R. W. De Armond the Com-

missioner and Ex-officio Probate Judge for the Ter-

ritory of Alaska, Division No. 1, Precinct of Sitka,

made an order directing that notice be given to all

persons interested that a hearing would be had upon

said petition by said court at the office of said Com-

missioner at Sitka, Alaska, at the hour of ten o 'clock

in the forenoon of the 24th day of June, 1914, by post-

ing three copies of notice of said hearing in three

conspicuous places in the town of Sitka for a period

of ten days prior to the date of said hearing, to wit,

for ten days prior to the said 24th day of June, 1914 \

that said order was made and announced oraUy by

said Commissioner and Ex-officio Probate Judge on

the said 13th day of June, 1914, but through over-

sight, iaadvertence and omission of said Commis-

sioner and Judge said order [517] was not for-

mally entered of record in the Order Books of said

probate court

;

That pursuant to said order so orally made said

Commissioner and Ex-officio Probate Judge, on the

said 13th day of June, 1914, issued a notice of said

hearing under the seal of said court, in form, words

and figures as follows

:
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'^In the United States Commissioner's Ex-officio Pro-

hate Court for the Territory of Alaska, Div. No.

1, Precinct of Sitka.

In the Matter of the Appointment of a Guardian for

the Estate of JOHN TUPPELA, an Insane

Person.

NOTICE OF HEARING.
The petition of A. G. Shoup, guardian ad litem for

said John Tuppela, an insane person, having been

heretofore filed in this court, Notice is hereby given

that hearing will be had in the said matter in the office

of the commissioner at Sitka, Alaska, at the hour of

ten o'clock in the forenoon of the 24th day of June,

1914.

Dated at Sitka, Alaska, this 13th day of June,

1914.

[Probate Seal]

(Signed) R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge."

The original of which notice is now and at all times

since the said 13th day of June, 1914, has been a part

of the files and records of said court in said proceed-

ing:

That three full, true and correct copies of said no-

tice were posted by your petitioner in pursuance of

said order on the said 13th day of June, 1914, in three

conspicuous places within the To^vn of Sitka, Sitka

Precinct, Alaska, as by said order directed, one at

the front door of the courthouse and United States

Marshal's office, one at the front door of the United
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States Post Office, and one at the entrance to the old

Government Wharf at Sitka, and that all of said

copies remained so posted from and after the said

13th day of June, 1914, until the 24th day of June,

1914, both days inclusive.

That your petitioner is entitled to have said order

for the posting of said notices entered of record in

the order-book of said Probate Court as of the 13th

day of June, 1914, the day and date when the same

was actually made and orally pronounced, to the end

that there may be a complete record of the proceed-

in gas actually made and had for the appointment

of said guardian. [518]

WHEREFORE your petitioner prays that the

Court fix a time for the hearing of this petition and

direct that notice be given to the said John Tuppela

and to all others interested in the manner required

by law and upon such hearing enter nunc pro tunc,

in the order-book of this court, said order of the 13th

day of June, 1914, as of that date, and so your pe-

titioner will ever pray.

A. G. SHOUP,
Petitioner.

United States of America,

Territory of Alaska,—ss.

A. G. Shoup, being first duly sworn, on oath de-

poses and says: That he is the petitioner named in

the within and foregoing petition; that he has read

the same, knows the contents thereof and the same is

true as he verily believes.

A. G. SHOUP.
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Subscribed and sworn to before me this 13th day

of October, 1919.

J. FILLMORE WARDER,
Notary Public in and for the Territory of Alaska,

Residing at Ketchikan, therein.

Commission expires Aug. 30, 1922. [519]

In the United States Commissioner's Ex-officio Pro-

hate Court for the Territory of Alaska, Div. No.

1, Precinct of Sitka.

In the Matter of the Appointment of a Guardian for

the Estate of JOHN TUPPELA, an Insane

Person.

CITATION.
To John Tuppela, Above-Named, and All Persons In-

terested in the Above-entitled Matter and in the

Estate of said John Tuppela

:

You are hereby cited to appear in the above entitled

court at Sitka, Alaska, on the 15th day of Novem-

ber, 1919, at the hour of three o'clock in the after-

noon of said day, to show cause if any you have, why
the petition of A. G. Shoup praying that the order

for the posting of notices of the application for the

appointment of a guardian herein should not be made
and entered as of June 13, 1914, should not be al-

lowed, a copy of which said petition is hereto at-

tached and served upon you.

Witness my hand and the seal of the Probate
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Court above mentioned this 20th day of October,

A. D. 1919.

[Seal]

E. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge, Sitka

Precinct. [520]

In the United States Commissioner's Ex-officio

Probate Court for the District of Alaska, Div.

No. 1, Precinct of Sitkw.

In the Matter of the Appointment of a Guardian for

the Estate of JOHN TUPPELA, an Insane

Person.

ORDER.
The petition of A. G. Shoup having been filed here-

in requesting that the court enter an order as of June

13th, 1914, directing and ordering that notices of the

application for the appointment of a guardian herein

be posted according to law,

—

IT IS HEREBY ORDERED that a hearing be

had upon said petition before the undersigned at my
office in Sitka, Alaska, at three o'clock P. M. on the

15th day of November, 1919, and that a certified copy

of said petition, together with the citation herein be

served upon the said John Tuppela personally if he

can be found within the Territory of Alaska, at least

ten days before the date of said hearing above men-

tioned.

And it is further ORDERED that three copies of

said citation be posed in three conspicuous places
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within the town of Sitka and within said precinct for

said period.

Given under my hand and official seal this 20th day

of October, A. D. 1919.

[Seal] R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge, Sitka

Precinct.

I hereby certify that the foregoing is a full, true

and correct copy of the original petition, citation and

order for service of same in the matter of the entry

of an order nunc pro tunc made in the above-entitled

matter on June 13th, 1914.

A. G. SHOUP,
Petitioner. [521]

United States of America,

Territory of Alaska,

Division No. 1,—ss.

I hereby certify that I received the within and

hereto attached citation on October 27, 1919, and that

I served the same at Juneau, Alaska, on October 27,

1919, upon the within named John Tuppela, per-

sonally, by delivering to the said John Tuppela a

full, true and correct copy of said citation, together

with a true copy of the petition of A. G. Shoup, filed

in said matter and upon which said citation was

predicated; and the order of R. W. De Armond,
Judge of the within named Probate Court, setting a

time for hearing upon said petition; all of which

copies were prepared and certified to by R. W. De
Armond, United States Commissioner, and Judge of

the Probate Court within mentioned, and under the
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seal of said Probate Court. Said service was made

by me personally and in person upon the said John

Tuppela.

J. M. TANNER,
United States Marshal.

By C. H. Passells,

Deputy. [522]

In the United States Commissioner's Ex-officio

Probate Court for the .Territory of Alaska,

Division No. 1, Precinct of Sitka.

In the Matter of the Appointment of a Guardian for

the Estate of JOHN TUPPELA, an Insane

Person.

MOTION FOR POSTPONEMENT OF
HEARING.

Now come the respondent, John Tuppela, and

moves the Court to postpone the hearing of the peti-

tion of A. G. Shoup and the order to show cause

thereon, dated October 20th, 1919, for the reason set

forth in the affidavit of J. H. Cobb hereto attached

and made a part hereof.

(Signed) JNO. R. WINN and

J. H. COBB,
Attorneys for John Tuppela. [523]

United States of America,

Territory of Alaska,—^ss.

J. H. Cobb, being first duly sworn on oath, deposes

and says: I am one of the attorneys for John Tup-

pela and Judge John R. Winn is the other attorney.

It will be impossible for either myself or Judge
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Winn to attend upon the court at Sitka on the 15th

day of November, 1919, the time in which said rule

to show cause is returnable, for the following reasons

to wit:

That on or about the 9th of September, 1919,

the District Court for Alaska at Juneau, set for trial

for Monday, the 17th day of November, 1919, the

case of John Tuppela vs. Chichagoff Mining Com-

pany; that said case is an important one involving

property with a value of upwards of one million dol-

lars. That there is only one mail and passenger boat

plying between Juneau and Sitka, which, according

to the regular schedule of said boat, leaves Juneau

on each Thursday night and reaching Sitka some

time usually in the afternoon of the follovdng Satur-

day; that said boat leaves Sitka on its regular

schedule on Saturday nights and reaches Juneau in

the late afternoon or night of the following Monday

;

that it will be necessary for both of said attorneys

and for John Tuppela to be in attendance on the Dis-

trict Court at ten o'clock Monday morning of Novem-

ber the 17th, which precludes them from appearing

at Sitka at three o'clock in the afternoon of Novem-

ber 15th, 1919.

WHEREFORE, affiant prays that the said hear-

ing be postponed to some date to suit the convenience

of the Court in December, 1919.

(Signed) J. H. COBB.
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Subscribed and sworn to before me this the 6 day

of November, 1918.

[Seal] (Signed) ARTHUR OOGHE,
Notary Public in and for Alaska.

My commission expires April 8, 1923. [524]

In the United States Commissioner's Ex-officio Pro-

hate Court for the Territory of Alaska, Division

No. 1, Precinct of Sitka.

In the Matter of the Appointment of a Guardian for

the Estate of JOHN TUPPELA, an Insane

Person.

OBJECTION AND ANSWER OF JOHN TUP-
PELA TO THE PETITION OF A. O.

SHOUP, DATED THE 15TH DAY OF
OCTOBER, 1919.

Now comes John Tuppela by his attorneys and in

answer to the petition of A. G. Shoup and the order

to show cause dated October 20th, 1919, respectfully

shows to the Court:

I.

The Court has no jurisdiction to grant the prayer

of said petition because the original petition for the

appointment of a guardian in this proceeding was

never verified and consequently no basis was laid

whereby the jurisdiction of the Court was legally in-

voked in the first instance.

II.

That said A. G. Shoup has no capacity to file said

petition in that, he has no interest whatever in this

proceeding.



Chichagoff Mining Company. 615

III.

That the statement that the said R. W. De Armond

made an order directing that notice be given to all

persons interested that a hearing would be had upon

said petition at ten o'clock in the forenoon on the

24th day of June, 1914, etc., is untrue as appears from

the affidavit of R. W. De Armond dated September

5th, 1919, taken before H. L. Faulkner, Notary Public

for Alaska, in the case of John Tuppela, Plaintiff, vs.

Chichagoff Mining Company, Defendant, in which

affidavit the said R. W. De Armond sets forth what

was done on said occasion, but does not state that he

made any order whatsoever.

IV.

The Probate Court has no jurisdiction to correct

its records [525] after the expiration of more

than five years, as is now sought to be done.

V.

The notice of hearing set forth on page 2 of the

said petition of A. G. Shoup is not a correct copy

of the notice appearing in the record.

VI.

The pretended notice is wholly insufficient even if

it had been actually served.

VII.

Said petition is not filed by any party in interest,

but is filed by the said A. G. Shoup at the instance

and for the benefit of the Chichagoff Mining Com-
pany, a corporation which alone should be heard as a

petitioner for the relief prayed for.
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WHEREFORE your respondent respectfully

prays that said petition be dismissed with costs.

(Signed) JNO. R. WINN and

J. H. COBB,
Attorneys for John Tuppela.

United States of America,

Territory of Alaska,—ss.

I HEREBY CERTIFY that the foregoing is a

full, true and correct copy of the original documents

as appears from the records and files of the Probate

Court for the Precinct of Sitka, District of Alaska,

Division Number One.

Nov. 19, 1919.

[Seal] R. W. DE ARMOND,
U. S. Commissioner and Ex-officio Probate Judge,

Sitka Precinct, District of Alaska, Division

No. 1.

Defts. Exhibit No. 7. Received in Evidence Nov.

28, 1919. In Cause No. 1841-A. J. W. Bell, Clerk.

By John T. Reed, Deputy. [526]

Defendant's Exhibit No. 8.

Page No. 374, Probate Record.

Oct. 17, 1919—Petition of A. G. Shoup for hearing

to enter order for posting notice of hearing for

appointment of guardian to be entered as of

June 13, 1914. Filed.

Oct. 20, 1919—Order entered for hearing. Citation

issued to John Tuppela.

Nov. 1, 1919—Citation returned and filed; being en-

dorsed.
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Nov. 8, 1919—Motion for postponement of hearing

filed.

Nov. 8, 1919—Objections of John Tuppela filed.

Nov. 15, 1919—This case coming on regularly for

hearing the motion of John Tuppela was denied.

A. G. Shoup being duly sworn testified. No
other testimony being offered the objections and

answer of John Tuppela was considered land

overruled and petition denied.

United States of America,

Territory of Alaska,—ss.

I hereby certify that the foregoing is a full, true

and correct and complete copy of the entries made

by me in the probate record book for the Sitka Pre-

cinct, Territory of Alaska, on page No. 374 in the

above-entitled matter.

Nov. 19, 1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge, Sitka

Precinct, Territory of Alaska.

Defts. Exhibit No. 8. Received in evidence. Nov.

28, 1919, in Cause No. 1841-A. J. W. Bell, Clerk.

By John T. Reed, Deputy. [527]

Defendant's Exhibit No. 9.

(Filed Aug. 23, 1919, R. W. De Armond, U. S.

Commissioner and Ex-ofjicio Probate Judge.)

United States of America,

Territory of Alaska,—ss.

I, A. G. Shoup, being first duly sworn, depose and

say: That I am a citizen of the United States, over



618 John Tuppela vs.

the age of 21 years; and a resident of the Territory

of Alaska,' and was such on June 13th, 1914; that on

June 13th, 1914, I received from the Probate Court

at Sitka, Alaska, a notice of application for the ap-

pointment of a guardian for John Tuppela an insane

person, a full, true and correct copy of which is here-

to attached and made a part of this affidavit and

return; that I made diligent search and inquiry to

find the said John Tuppela, but could not find him

within the Territory of Alaska ; and that at said time

he had been transferred by the United States Mar-

shal to the sanitarium for the Alaska insane at Mom-
ingside, Oregon ; and that I was unable to serve said

notice upon said John Tuppela in person. That on

said 13th day of June, 1914, I posted three full and

correct copies of said notice in three conspicuous

places within the town of Sitka, Sitka Precinct,

Alaska, one of which copies was at the front door of

the courthouse and United States Port Office and one

at the entrance to the old Government wharf at

Sitka ; and that all of said copies remained posted as

stated until Jmie 24th, 1914; and that all of said

copies were posted upon order of R. W. De Armond,

United States Commissioner and Ex-officio Probate

Judge for the Sitka Precinct, Alaska.

A. G. SHOUP.
Subscribed and sworn to before me this 15 day

of August, 1919.

[Notarial Seal] H. M. STACKPOLE,
Notary Public for Alaska.

My commission expires Feby. 24, 1921.
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Defts. Exhibit No. 9. Received in evidence. Nov.

28, 1919, in Cause No. 1841-A. J. W. Bell, Clerk.

By John T. Reed, Deputy. [528]

In the United States Commissioner's Ex-officio Pro-

hate Court for the Territory of Alaska, Div. No.

One, Precinct of Sitka.

In the Matter of the Appointment of a Guardian for

JOHN TUPPELA, an Insane Person.

NOTICE OP HEARING.
The petition of A. G. Shoup, guardian ad litem

for said John Tuppela, an insane person, having been

heretofore filed in this court, notice is hereby given

that hearing will be had in the said matter in the

office of the Commissioner at Sitka, Alaska, at the

hour of ten o'clock in the forenoon of the 24th day

of June, 1914.

Dated at Sitka, Alaska, this 13th day of June, 1914.

[Probate Seal] R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge.

United States of America,

Territory of Alaska,—ss.

I HEREBY CERTIFY that the foregoing is a

full, true and correct copy of the original document

as appears from the records and files of the Probate

Court for the Precinct of Sitka, District of Alaska,

Division Number One.

Nov. 22, 1919.

R. W. DE ARMOND,
U. S. Commissioner and Ex-officio Probate Judge,

Sitka Precinct, District of Alaska, Division

No. 1. [529]
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Defendant's Exhibit No. 10.

In the Commissioner's Ex-ofjicio Probate Court for

the Territory of Alaskcb, Division Number One,

Precinct of Sitka.

In the Matter of the Guardianship of the Estate of

JOHN TUPPELA, an Insane Person.

PROOF OF POSTING NOTICE OF SALE.

United States of America,

Territory of Alaska,—ss.

I, A. G. Shoup, being first duly sworn, depose and

say that on the 28th day of Jime, 1915, I was acting

as attorney for W. P. Mills, guardian of the estate

of the above-named John Tuppela, an insane person.

That on said date, to wit, the 28th day of June, 1915,

I received a notice of sale of real property belonging

to said estate, a copy of which said notice is hereto

attached, and made a part of this return, and which

said notice was signed by the Judge of the above-

entitled court. That on said 28th day of June, 1915,

I posted three full, true and correct sopies of the said

notice in three conspicuous places within five miles

of the place described in said notice of sale, where

said sale was to take place, to wit, one copy at the

front door of the Postoffice, at Sitka, Alaska, one

copy at the front door of the Verstovia Theatre, at

Sitka, Alaska, and one copy at the front door of the

store of W. P. Mills Company, at Sitka, Alaska, and

that said copies remained posted continuously from

June 28th, 1915, to August 3d, 1915, which was the
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date of the sale mentioned in the said notice, and that

all of said copies were posted pursuant to the order

of [530] of the Judge of the above-entitled court

and in accordance with law.

Dated at Ketchikan, Alaska, this 28th day of

October, 1919.

A. G. SHOUP.

Subscribed and sworn to before me this 28th day of.

October, 1919.

[Notarial Seal] A. H. ZIEGLER,
Notary Public for Alaska.

My commission expires July 12, 1921. [531]

In the Commissioner's Ex-officio Probate Court, for

the Territory of Alaska, Division No. One, Pre-

cinct of Sitka.

In the Matter of the Guardianship of JOHN TUP-
PELA, an Insane Person.

NOTICE OF SALE.
Notice is hereby given that in pursuance of an

order of the Commissioner's Ex-officio Probate

Court for the Territoiy of Alaska, Precinct of Sitka,

made on the 28th day of June, 1915, in the matter of

the estate of John Tuppela, an insane person, the

undersigned, the guardian of the estate of the said

insane person, will sell at public sale, to the highest

bidder, for cash, gold coin(/ of the United States,

and subject to confirmation by said court, on Mon-

day, the third day of August, 1915, at twelve o'clock

M., at the office of the W. P. Mills Co., Inc., at Sitka,

Alaska, all the right, title, interest and estate of the
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said John Tuppela has in and to the following named

real estate, lying and being at Chichagoff, in the

Sitka Precinct, Territory of Alaska, to wit : One un-

divided one-half interest in and to the following

named claims:

The OVER THE HILL lode mining claim.

The PACIFIC lode mining claim.

The GOLDEN WEST lode mining claim.

The RISING SUN lode mining claim, and also

all of the PORPHYRY lode mining claim.

All of the said claims being of record in the rec-

ords of the Sitka Recording District, Territory of

Alaska, and particularly described therein.

Deed at expense of purchaser.

Dated at Sitka, Alaska, this 28th day of June,

1915.

[Seal] R. W. DE ARMOND,
U. S. Commissioner and Ex-officio Probate Judge.

[532]

United States of America,

Territoiy of Alaska,—ss.

I HEREBY CERTIFY that the foregoing is a

full, true and correct copy of the original document

as appears from the records and files of the Probate

Court for the Precinct of Sitka, District of Alaska,

Division Number One.

Nov. 19, 1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
U. S. Commissioner and Ex-officio Probate Judge,

Sitka Precinct, District of Alaska, Division

No. 1. [533]
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Defts. Exhibit No. 10. Received in evidence.

Nov. 28, 1919, in Cause No. 1841-A. J. W. Bell,

Clerk. By John T. Reed, Deputy.

Defendant's Exhibit No. 11.

In the Commissioner's Ex-officio Probate Court, for

the Territory of Alaska, Division No. One, Pre-

cinct of Sitka.

In the Matter of the Guardianship of the Estate of

JOHN TUPPELA, an Insane Person.

PROOF OF POSTING NOTICE OP SALE.

United States of America,

Territory of Alaska,—ss.

I, W. P. Mills, being first duly sworn, depose and

say : That on the 29th day of July, 1915, I was act-

ing as guardian for the estate of John Tuppela, the

insane person above mentioned, having been duly

appointed by the above-entitled court; that on said

date, to wit, the 29th day of July, 1915, I prepared

the notice of sale of certain real property belonging

to said estate, a full, true and correct copy of said

notice being hereto attached and made a part of this

affidavit, and which said notice was executed by me
as such guardian ; that on the said 29th day of July,

1915, I posted three (3) full, true and correct copies

of said notice signed by me, in three conspicuous

places within five (5) miles of the place described in

said notice of sale where said sale was to take place,

to wit, one copy at the front door of the postoffice at

Sitka, Alaska, one at the front door of the Ver-

stovia Theatre at Sitka, and one at the front door of
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the store of W. P. Mills & Company at Sitka,

Alaska; that said notices were posted continuously

from July 29th, 1915, to and including October 16th,

1915, which was the date of sale mentioned in said

notice, and that all of said notices were posted by me
pursuant to the order [534] of the Judge of the

above-entitled court and in accordance with law.

Dated at Sitka, Alaska, this 15th day of Novem-

ber, 1919.

W. P. MILLS.

Subscribed and sworn to before me this 15 day of

November, 1919.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
United States Commissioner and Ex-officio Probate

Judge. [535]

In the Commissioner's Ex-officio Probate Court, for

the Territory of Alaska, Division No. One, Pre-

cinct of Sitka.

In the Matter of the Guardianship of JOHN TUP-
PELA, an Insane Person.

NOTICE OF SALE.
Notice is hereby given that in pursuance of an

order of the Commissioner's Ex-officio Probate Court,

for the Territory of Alaska, Precinct of Sitka, made
on the 28th day of June, 1915, in the matter of the

estate of John Tuppela, an insane person, the under-

signed, the guardian of the estate of the said insane

person, will sell at public sale, to the highest bidder,

for cash, gold coin of the United States, and subject
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to confirmation by said court, on the 16th day of

October, 1915, at twelve o'clock M., at the office of

the W. P. Mills Co., Inc., at Sitka, Alaska, all the

right, title, interest and estate of the said John Tup-

pela has in and to the following named real estate,

lying and being at Chichagoff, in the Sitka Precinct,

Territory of Alaska, to wit: One undivided one-

half interest in and to the following named mining

claims :

The OVER THE HILL lode mining claim.

The PACIFIC lode mining claim.

The GOLDEN WEST lode mining claim.

The RISING SUN lode mining claim, and also

all of The PORPHYRY lode mining claim.

All of said claims being of record in the records

of the Sitka Recording District, Territory of Alaska,

and particularly described therein.

Deed at expense of purchaser.

Dated at Sitka, Alaska, this 29th day of July, 1915.

(Signed) W. P. MILLS. [536]

United States of America,

Territory of Alaska,—ss.

I HEREBY CERTIFY that the foregoing is a

full, true and correct copy of the original document

as appears from the records and files of the Probate

Court for the Precinct of Sitka, District of Alaska,

Division Number One.

[Seal U. S. Commissioner]

R. W. DE ARMOND,
U. S. Commissioner and Ex-officio Probate Judge,

Sitka Precinct, District of Alaska, Division

No. 1.



626 John Tuppela vs.

Defts. Exhibit No. 11. Received in evidence Nov.

28, 1919, in Cause No. 1841-A. J. W. Bell, Clerk.

By John T. Reed, Deputy. [537]

And thereupon, the evidence being all in, the plain-

tiff in writing requested the Court to make findings

of fact and conclusions of law as follows:

I.

In the fall or winter of 1905 the plaintiff, John

Tuppela, and W. R. Hanlon had a meeting with one

H. A. Bauer on board the "Cottage City," lying in

the Port of Sitka, Alaska, at which it was agreed

that Bauer should furnish the provisions and sup-

plies and that the plaintiff and Hanlon in the spring

should, with the supplies so furnished, proceed to

Chichagoff on Chichagoff Island, Alaska, and pros-

pect for and locate mining claims for the common
benefit of all three. Bauer then left for Seattle

where he then resided. In March, 1906, Hanlon,

acting as agent of H. A. Bauer, procured one Charles

Peterson to join the expedition, and Hanlon, Tup-

pella and Peterson with the provisions furnished by

Bauer went on a prospecting trip to Chichagoff on

Chichagoff Island, Alaska. It was distinctly under-

stood and agreed between Hanlon acting for him-

self and as the agent of Bauer, and Tuppela and

Peterson, that all claims discovered and located

should be shared equally between the four. During

March and April, 1906, five claims were discovered

and located under this arrangement, one of them

being the " Over-the-hill " claim. Later in the year

1906 Bauer returned to Sitka and ratified and con-

firmed the new arrangement made and recognized
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the interest of all four in the claims so located as

being one-quarter each.

II.

The "Over-the-hill" lode mining claim was lo-

cated on the 26th day of March, 1906. The location

notice is signed H. A. Bauer, by W. R. Hanlon,

Agent, and is witnessed by the plaintiff, John Tup-

pela, and Charles Peterson. The actual work of

prospecting for gold, discovery, marking the [538]

boundaries and posting the notice, was done by the

plaintiffs, Charles Peterson and W. R. Hanlon, who

had been furnished with provisions for their pros-

pecting venture by H. A. Bauer under an agree-

ment and imderstanding that all claims located

should be held and owned in the proportion of one-

quarter each.

III.

On January 10th, 1907, H. A. Bauer purchased

the undivided one-quarter interest of Charles Peter-

son in the said ''Over the Hill" claim, and there-

upon became the owner of an undivided half. The

plaintiff, John Tuppela, and W. R. Hanlon owning

the remaining half between them in the proportion

of one-quarter each.

IV.

For the years 1909, 1910 and 1911, H. A. Bauer

failed to perform his part of the assessment work on

the said '

' Over the Hill
'

' claim, and the annual labor

required by law to hold said claim during said three

years was performed by John Tuppela and W. R.

Hanlon, and thereafter, beginning January 20th,

1912, the plaintiff and W. R. Hanlon published a
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notice in a newspaper nearest said claims once a

week for at least 90 days notifying said H. A.

Bauer that unless within 90 days from the comple-

tion of the period of publication he paid his part of

the Three Hundred ($300.00) Dollars expended on

said claims by John Tuppela and W. R. Hanlon, his

interest therein would be forfeited to his co-owners.

Said H. A. Bauer, although he had personal knowl-

edge of said notice, failed to pay his part of said

assessment work for the said years, acquiesced in

the forfeiture of claim by the plaintiff and Hanlon,

and thereafter abandoned all claim to the
'

' Over the

Hill" lode claim. [5381/2]

V.

The "Rising Sun" lode claim was located by the

plaintiff, John Tuppela, on July 22d, 1910, and the

plaintiff performed the assessment work required

by law to hold said claim for each of the years 1911

and 1912.

YI.

The "Pacific" lode claim was located by W. R.

Hanlon on October 24th, 1907.

VII.

Thereafter and some time prior to the year 1911,

John Tuppela acquired from W. R. Hanlon an un-

divided one-half interest in the said "Pacific" lode.

VIII.

The "Porphyry" lode claim was located by the

plaintiff, John Tuppela, on December 18th, 1912.

IX.

The plaintiff performed the assessment work on

said claim in the year 1913.
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X.

The "Golden West" lode claim was located by

W. R. Hanlon July 22d, 1910.

XL
Thereafter and some time prior to the year 1911

the plaintiff, John Tuppela, acquired from W. R.

Hanlon an undivided one-half interest in and to the

said "Golden West" lode.

XII.

On February 12th, 1913, W. R. Hanlon conveyed

to the defendant, the Chichagoff Mining Company,

an undivided one-half interest in and to the "Rising

Sun," "The Over the Hill," "Pacific," and the

"Golden West" lode claims, notifying the defend-

ant at the same time that John Tuppela owned the

other half interest in said claims. [539]

XIII.

Some time in March, 1913, the plaintiff learned of

said deed and thereupon informed the defendant's

managing agent that Hanlon had no interest in and

to the "Rising Sun" claim and no right to convey.

It was, how^ever, then and there agreed between the

plaintiff and the defendant that they should there-

after hold and work said claims as equal co-owners.

XIV.
During the year 1913, after the defendant re-

ceived the deed from W. R. Hanlon, and up to the

month of June, 1914, the plaintiff and the defend-

ant were in the joint possession of the "Over the

Hill," "Pacific," "Rising Sun" and "Golden

West" lode claims, and together performed the as-

sessment work thereon and each recognized the
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other as co-owner and each claiming an undivided

half interest in the said four claims.

XV.

On the 4th day of June, 1914, the plaintiff, John

Tuppela, was by the United States Commissioner's

Court at Sitka, Alaska, adjudged insane, and was,

on June 11th, 1914, delivered to the Morningside

Asylum in the State of Oregon, where he remained

under treatment until December 19th, 1917, when he

was discharged as cured.

XVI.

On June 13th, 1914, a petition was filed in the

United States Commissioner's Court at Sitka which

reads as follows:

**In the United States Commissioner's Ex-officio

Probate Court for the Territory of Alaska, Di-

vision No. 1, Precinct of Sitka.

In the Matter of the Appointment of a Guardian for

JOHN TUPPELA, an Insane Person.

A. G. Shoup respectfully shows that he is a friend

of John Tuppela ; that said John Tuppela has been

legally adjudged insane and committed to the asylum

or sanitarium provided for the care and keeping of

the insane for the Territory of Alaska ; that he has

an estate in the Precinct of Sitka, consisting in part

of a small house at Sitka, and some mining claims

on Chichagoff Island, Precinct of Sitka, and that

it is necessary that a guardian be appointed to col-

lect and preserve his said estate; wherefore peti-
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tioner prays that some suitable person be appointed

such guardian.

(Signed) A. G. SHOUP,
Petitioner and Guardian ad Litem.

Dated June 13, 1914."

(Said petition was not verified.) [540]

XVII.

On the same day the following order was made in

the matter of the appointment of a guardian for

John Tuppela, an insane person:

"In the Matter of the Appointment of a Guardian

for JOHN TUPPELA, an Insane Person.

NOTICE OF HEARING.
The petition of A. G. Shoup, guardian ad litem

for said John Tuppela, an insane person, having

been heretofore filed in this Court, notice is hereby

given that hearing will be had in the said matter in

the office of the Commissioner at Sitka, Alaska, at

the hour of ten o'clock in the forenoon of the 24th

day of June, 1914.

Dated at Sitka, Alaska, this 13th day of June,

1914.

(Signed) R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge."

Prior to the amendment of the record in the said

Probate Court hereinafter mentioned, there was no

proof of any order to serve a notice of the hearing

upon the supposed insane person and no proof on

the record that any notice had been given.

XVIII.

The record in said probate proceedings shows that

on the 24th day of June, 1914, an order was made
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and entered reciting among other things that John

Tuppela was a resident of Sitka Precinct and re-

cited that W. P. Mills was appointed guardian of

the estate of John Tuppela.

XIX.

On June 25th, 1914, W. P. Mills, with L. M. Mills

and F. P. Oaks as sureties, executed a bond in the

sum of $500.00 to the United States, the only condi-

tion of which was to fairly execute the duties of the

trust according to law.

XX.
On Jime 25th, 1914, the following proceedings

were had in said matter

:

^'In the Commissioner's Ex-officio Probate Court, for

the Territory/ of Alaska, Division No. 1, Pre-

cinct of Sitka.

Before E. W. DE ARMOND, Commissioner and

Ex-officio Probate Judge.

In the Matter of the Guardianship of JOHN TUP-
PELA, an Insane Person.

LETTERS OF GUARDIANSHIP.
W. P. Mills is hereby appointed guardian of the

estate of John Tuppela, an insane person.

Witness my hand and official seal at Sitka, Alaska,

this 25th day of June, 1914.

[Probate Seal]

(Signed) R. W. DE ARMOND,
Conunissioner and Ex-officio Probate Judge."

[541]

XXI.

On the 15th day of May, 1915, the said W. P. Mills
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filed a petition for the sale of real estate, setting

forth that the estate consisted of **one small house

situated in Sitka, Alaska, one undivided half inter-

est in each of the following mining lode claims

situated at Chichagoff, Alaska, to wit: 'Over-the-

hdll,' 'Pacific,' 'Golden West,' and 'Rising Sun.' "

The petition further set forth that the estate had

no income except the rents of said house at Sitka

which was Five ($5.00) Dollars per month. That

Two Himdred Ten ($210.00) Dollars per year was

required for performing the annual assessment work

upon the said mining claims and recording the same.

That the claims had absolutely no productive value

and so far as the petitioner was able to ascertain or

believe, no potential value.

XXII.

The said W. P. Mills had, a short time prior

thereto sold to the Chichagoff Mining Company the

"Golden Gate" and "Golden Horn" mining claims,

lying on the same lode as the " Over-the-Hill' ' and

the "Rising Sun" and adjoining thereto for the sum

of One Hundred Five Thousand ($105,000.00)

Dollars.

XXIII.

The petition for the sale set forth above in finding

number XXI was made by W. P. Mills at the sug-

gestion of the Chichagoff Mining Company who had

then and there stated to him that they would bid at

the sale the sum of $1,000.00, and by reason of said

request and promise he was induced to file said peti-

tion.
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XXIV.
On the 19th day of May, 1915, the Probate Court

at Sitka issued an Order to show cause and directing

a publication for four successive weeks in the "Daily

Alaska Dispatch" ordering the next of kin of the

said ward and all persons interested in the estate to

appear before the Court on Monday the 28th day of

June, 1915, to show cause why an order should not

be granted for the sale of the real estate mentioned.

[542]

XXV.
The order mentioned was duly published as di-

rected.

XXVI.
On the 14th day of June, 1915, and prior to the time

when said sale was to take place, the Chichagoff

Mining Company caused to be placed on the proper

records at Sitka, Alaska, a pretended Proof of For-

feiture of the interest of the plaintiff in and to said

claims for failure to do the assessment work for the

year 1914, which operated as a cloud upon the title of

the plaintiff to said property and tended to deter

other persons than the Chichagoff Mining Company
from bidding upon said property.

XXVII.
On the 28th day of June, 1915, the said Probate

Court at Sitka, made an order directing the said W.
P. Mills to sell the following property: "One small

house situated at Sitka, Alaska; an undivided half

interest in each of the follovnng named lode mining

claims, situated at Chichagoff, Alaska, namely:

^Over-the-hill,' 'Pacific,' 'Golden West,' 'Rising



Chichagoff Mining Company. 635

Sun,' and also the 'Porphyry' lode mining claim at

Chichagoff, Alaska."

XXVIII.
On June 28th, 1915, W. P. Mills, with L. M. Mills

as surety, executed a bond payable to the United

States in the sum of One Thousand ($1,000.00) Dol-

lars, the only condition of which was to faithfully

execute the duties of his trust according to law and

sell the said real estate in the manner prescribed by

law.

XXIX.
On the 19th day of October, 1915, the said W. P.

Mills made a return of said order of sale reciting the

due notice of the sale, and that on said day he sold

the one-half interest each in the " Over-the-Hill,

"

''The Pacific," "Golden West" and "Rising Sun"
lode claims and the "Porphyry" lode claim to the

Chichagoff Mining Company for One Thousand

($1,000.00) Dollars, which was a grossly inadequate

price. [543]

XXX.
On the 19th day of October, 1915, an order was

made in said proceedings confirming said sale and

thereafter the said W. P. Mills as guardian executed

a deed to the Chichagoff Mining Company for said

property.

XXXI.
On December 7th, 1915, the Chichagoff Mining

Company obtained from H. A. Bauer a quitclaim

deed to all his right, title and interest in and to the

"Over-the-HiU," "Pacific," "Eising Sun," "Golden



636 John Tuppela vs.

West" lode claims and paid for said quitclaim the

sum of Five Hundred ($500.00) Dollars.

XXXII.

Upon petition of A. G. Shoup purporting to act in

his own behalf procured the Probate Court at Sitka,

Alaska to enter nunc pro tunc as of June 13th, 1914,

an order directing that he serve John Tuppela with a

notice of the hearing on the petition for the appoint-

ment of a guardian of his estate by posting such no-

tice at three places in the town of Sitka, Alaska, one

of which was at the postoffice door, for a period of

ten days prior to said hearing. Also an affidavit of

A. G. Shoup reciting in substance that he was unable

to find John Tuppela in the Sitka Precinct for the

reason that he had been removed to the Momingside

Asylum in Portland, Oregon, and that he served the

notice set out in the XVIII finding of fact above, by

posting copies thereof at three public places in Sitka,

Alaska, one of which was at the postoffice.

XXXIII.
The defendant company in the course of the de-

velopment of its claims, and working through a tun-

nel, the portal of which is on the ''Young No. 2"

Claim beginning about one hundred feet above sea

level and thence following the vein in a northwesterly

direction through the Young No. 2, Young No. 3,

Golden Horn, and Golden Gate, aU owned by the de-

fendant company, had by April, 1917, at a depth of

approximately two thousand feet beneath the surface

and some five thousand feet from the portal of the

tunnel penetrated the "Over-the-Hill" lode and cut

therein a large body of high-grade ore from which it
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has extracted up to the date of the trial the sum

[544] of $966,045.00 and appropriated the entire

proceeds thereof to its owti use.

XXXIV.
There was no proof that the plaintiff had any

knowledge of the said development work and the

extraction of said ore prior to about the time of the

bringing of this suit.

XXXV.
In the year 1918, the defendant, the Chichagoff

Mining Company, procured a patent to the "Over-

the-Hill" claim in its own name, but the other claims

in controversy are not patented.

XXXVI.
The defendant has not plead nor claimed any al-

lowance for expenses incurred in extracting the ore

from the " Over-the-Hill' ' claim, or any other ex-

penses. On the contrary, in its original and amended

answers, the last of which w^as verified and filed after

the hearing on the motion for an injunction pendente

lite, it denied under oath that it had taken any ore

from said claims, though its general manager who

verified the answers as well as its attorney must have

known that this was false, and such false answers

could only have been made to embarrass the plain-

tiff in pursuing his remedies, and to mislead the

court.

CONCLUSIONS OF LAW.
From the above and foregoing facts the Court con-

cludes, as a matter of law^

:

1st. That the plaintiff was, on June 4th, 1914, the

sole ov^ner of the ''Porphyry" lode claim.
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2d. That on said date he was the owner of an un-

divided one-half interest in and to the "Over-the-

Hill," ''The Eising Sun," "The Pacific" and the

"Golden West" lode claims, and the defendant was

the owner of the other undivided one-half interest

therein, and that between February 12th, 1913, and

June 4th, 1914, the plaintiff and the defendant were

equal co-owners in the said last four mentioned

claims and in joint possession thereof, each recog-

nizing the title of the other and claiming under the

same titles. [545]

3d. That the proceedings had in the Probate

Court purporting to appoint W. P. Mills as guardian

and the attempted sale of the property thereunder

were absolutely void and of no force or effect, be-

cause in contravention of the statute, and a taking of

property vdthout due process of law, within the

meaning of the prohibition of the 14th amendment of

the Constitution of the United States.

Martin vs. White, 146 Fed., page 461.

4th. The Court also finds that if the proceedings

had in the Probate Court were not absolutely void,

yet by reason of the actions of the Chichagoff Min-

ing Company in preventing a fair sale of the prop-

erty, and by reason of the gross irregularities in the

entire guardianship proceedings, the sale is voidable

and should be set aside.

5th. By the deed from H. A. Bauer to the Chicha-

goff Mining Company dated December 9th, 1915, the

defendant acquired nothing except the perfecting

of the record title which remained with H. A. Bauer

under the notice of location, but whatever interest
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said deed may have conveyed it was obtained by the

defendant for the use and benefit of the company

and its co-owner, the plaintiff.

Franklin Mining Company vs. O'Brien, 43

Pac. 1016, 55 A. S. R. 118.

Boyd vs. Boyd, 68 A. S. R. 169.

Corbin vs. Page, 134 A. S. R. 575.

6th. Likewise when the defendant obtained the

patent to the "Over-the-Hill" lode claim in its own

name, such patent inured to the benefit of the plain-

tiff to the extent of one-half thereof.

Turner vs. Sawyer, 150 U. S. 578.

7th. Whether the publication of the notice of for-

feiture made by W. R. Hanlon and the plaintiff to

H. A. Bauer in 1912 was sufficient in itself to pass

Bauer's interest in the "Over-the-Hill" claim to his

co-owners under the mining law, or not, yet Bauer's

acquiescence during the years 1912, 1913, 1914 and at

least till December 9th, 1915, with full knowledge of

Hanlon and Tuppela's claim, estops him and those

in privity with him from now contesting such for-

feiture.

8th. Likemse, when the defendant, in 1913, entered

into joint possession of the "Over-the-Hill,"

^'Pacific," ''Rising Sun" and "Golden West"
claims, with the plaintiff and as successor in interest

to W. R. Hanlon and accepted the benefit of the plain-

tiff's performance of labor on said claims for said

year it was estopped from denying that plaintiff was

its co-owner. [546]

9th. The defendant not having plead the expenses

incurred in mining, milling, and reducing the ore
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extracted from the "Over-the-Hill'* claim nor at-

tempted to prove the same, it follows that the plain-

tiff is entitled to recover one-half of the amount he

has shown was extracted from said claim, after sub-

tracting from the gross sum so extracted the pur-

chase price to the Government to the **Over-the-

Hill," viz., $100.00, and Five Hundred ($500.00)

Dollars paid H. A. Bauer for the deed from him

dated December 9th, 1915.

10th. The plaintiff is entitled to a decree decree-

ing and adjudging him to be the sole ovnier and en-

titled to the possession of the "Porphyry" lode claim

and to be half owner of the " Over-the-Hill,

"

"Rising Sun," "Pacific" and "Golden West" lode

claims ; also decreeing that the probate proceedings,

the sale thereunder and the deed made by W. P. Mills

are void ; that they be set aside for naught, held as a

cloud upon plaintiff's title; also that the defendant

be decreed to convey to the plaintiff an imidivided

one-half interest in and to the "Over-the-Hill" lode

claim ; also decreeing and adjudging that the plaintiff

have and recover of and from the defendant the sum
of $482,722.50 and all costs herein incurred. Let a

decree be drawn accordingly.

Judge. [547]
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No. 1841—A.

JOHN TUPPELA,
Plaintiff,

vs.

CHICHAGOFF MINING COMPANY, a Corpora-

tion,

Memo, of Court's Refusal to Give Plaintiff's

Requested Findings and Conclusions and

Allowing an Exception.

Now at this time in the above-entitled cause, John

H. Cobb, Esquire, of counsel for the plaintiff, dic-

tates into the record, the following

:

**In the case which was decided yesterday,

Tuppela vs. Chichagoff Mining Company, I wish

the record to show the Court 's refusal of each of

the requested findings of fact and conclusions of

law offered by the plaintiff, and an exception to

it, so that the record wlU be clear.

The record of course will show that those were

requested before the arguments were closed."

[548]

I, Robert W. Jennings, the Judge before whom the

above cause was tried, do hereby certify that the

above bill of exceptions is correct; that it contains

all the proofs and evidence produced on the trial of

said cause, except Plaintiff's Exhibit "A," **0,*

**P," '*T," and ''U" and Defendant's Exhibit 5; and

the originals of said Exhibits ''A," *'0," "P," **T,"

"U" and 5 are hereby made a part of the record, and

ordered sent to the clerk of the United States Cir-
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cuit Court of Appeals. And the foregoing bill of ex-

ceptions and transcript of evidence is hereby ordered

filed and made a part of the record herein.

Done in open coui-t this the 19th day of March,

1920, and during the term at which the final decree in

said cause was entered.

ROBEKT W. JENNINGS,
Judge. [549]

In the District Court for Alaska, Division Number

One, at Juneau.

No. 1841—A.

JOHN TUPPELA,
Plaintiff,

vs.

CHICHAGOFF MINING COMPANY, a Corpora-

tion,

Defendant.

Motion for Injunction.

Now comes the plaintiff by his attorneys, and re-

spectfully shows to the Court

:

1st. This cause was tried on the merits at the last

term of this Court, the final agreement and submis-

sion to the Court being had on December 1st, 1919.

2d. That one of the defenses relied upon by the

defendant, as to the "Over-the-Hill" claim, was that

plaintiff never at any time had any interest in said

claim; that plaintiff's claim that the "Over-the-Hill"

was located under a "grubstake" contract, was un-

founded in point of fact; that the Court submitted
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this issue and the jury returned special findings in

favor of the plaintiff, which findings were offered and

received in evidence without objection from defend-

ant.

3d. That the findings of the jury, and the undis-

puted, and uncontradicted evidence established that

prior and after February 12th, 1913, to October, 1915,

the plaintiff and defendant were equal co-owners, and

in joint possession under the same titles of the prop-

erty in controversy.

4th. That the only evidence relied upon by the de-

fendant to defeat the said title of plaintiff was the

proceeding in the Probate Court at Sitka for the ap-

pointment of W. P. Mills as guardian of the plain-

tiff's estate, and the purported sale of the property

thereunder ; and that if as matter of law, the said

guardianship proceeding is void, it necessarily fol-

lows that plaintiff is entitled to the decree prayed for.

5th. That said cause was taken under advisement by

the Court on December 1st, 1919, and shortly there-

after the Court suggested that the Court steno-

grapher's shorthand notes of the evidence be type-

written for the convenience of the Court; that a

stipulation was thereupon entered into by and be-

tween counsel to have said testimony typed and a

copy furnished [550] the Court ; that the Court

stenographer, Mrs. L. A. Green, had completed about

half of said record, when she left for California,

promising plaintiff's counsel that she would complete

the same on the steamer before reaching Seattle, and

mail the same to the Judge of this Court in Seattle,

where the Judge was going to spend the holidays;
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that the Judge of this court informed counsel for

plaintiff, on January 17th, 1920, that he had not re-

ceived the balance of the typed evidence in said cause

from the said stenographer, and therefore was not

prepared to render a final decision in said cause ; that

Mrs. L. A. Green is still in California, and it is un-

certain, and indefinite as to when the balance of the

transcribed testimony in said cause can be furnished.

6th. That it was established by the evidence in the

trial, and not denied by defendant, that defendant

had taken from the ^'Over-the-Hill" claim at least

$966,045.00 in gold; it was furthermore shovni that

defendant was in the exclusive possession of said

property and taking gold therefrom at the rate of

from One Thousand to Two Thousand Dollars per

day ; that the taking of gold from said claim and from

the adjoining "Rising Sun" claim has been continu-

ously prosecuted by the defendant since the date of

said trial, and is still being prosecuted, and the prop-

erty in controversy is being exhausted and its values

appropriated by the defendant as rapidly as it can do

so, and said appropriation is a continuing and irre-

parable injury to the plaintiff, in that it will be im-

possible to ascertain with any degree of certainty the

amount and value of the ores extracted by defendant,

and if the said mines should be entirely exhausted,

then the defendant will have no property whatsoever

out of which the plaintiff could make the moneys

found to be due from the defendant.

Plaintiff therefore prays the Court at this time

:

1st. To render a final decree as prayed for in

plaintiff's amended complaint.



Chichagoff Mining Company. 646

2d. If, for any reasons, the Court, should decline

to make and enter such decree at this time, then the

plaintiff moves the Court upon consideration of the

pleadings and the proofs adduced before the Court,

and upon this application to grant him an injunction

enjoining and restraining the defendant, its agents,

officers, and employees, from extracting any ores from

the mining claims in controversy herein, until the

final [551] determination of this cause, and the

further orders of the Court ; and for such other and

further orders as the Court may seem proper or nec-

essary to protect and conserve the property in contro-

versy herein, so that it may be forthcoming to abide

the final decree herein.

JOHN R. WINN and

J. H. COBB,
Attorneys for the Plaintiff.

United States of America,

Territory of Alaska,—ss.

J. H. Cobb, being first duly sworn, on oath deposes

and says : I am one of the attorneys for the plaintiff

herein, and have personal knowledge of all the facts

set forth in the above and foregoing motion, and the

same are true to the best of my knowledge and belief.

I make this verification for the plaintiff because some

of the facts set out are not within the personal knowl-

edge of the plaintiff himself.

J. H. COBB.

Subscribed and sworn to before me this the 21 day

of January, 1920.

[Seal—Notary] AETHUR OOGHE,
Notary Public in and for Alaska.
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My commission expires Ap. 8, 1923.

Service of the above and foregoing motion ad-

mitted this 21st day of January, 1920.

H. L. FAULKNER,
Attorney for Defendant.

Filed in the District Court, District of Alaska,

First Division. Jan. 22, 1920. J. W. Bell, Clerk.

By ^ Deputy. [552]

In the District Court for the District of Alaska,

Division Number One, at Juneau.

Thursday, January 22, 1920.

Court convenes pursuant to adjournment at ten

o'clock A. M.—Present, the Honorable R. W.
JENNINGS, Judge, and other Court Of&eers as

of yesterday.

Whereupon the following proceedings are had, to

wit:

No. 1841-A.

JOHN TUPPELA,
Plaintiff,

vs.

CmCHAGOFF MINING COMPANY, a Corpora-

tion,

Defendant.

Hearing on Motion.

Now at this time the above-entitled cause comes on

for hearing on plaintiff's motion for an injunction;

plaintiff is represented by John H. Cobb, Esquire,
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and defendant is represented by H. L. Faulkner,
Esquire.

After hearing the argument by Mr. Cobb, in sup-

port of the motion, the same is held in abeyance for

two (2) weeks. [553]

In the District Court for Alaska, Division Number
One, at Juneom.

No. 1841-A.

JOHN TUPPELA,

Plaintiff,

vs.

CHICHAGOFF MINING CO., a Corporation,

Defendant.

Supplemental Motion for Injunction.

Now comes the plaintiff by his attorneys and files

this a supplemental motion for injunction, supple-

menting the motion therein on the 22d day of Janu-

ary, 1920, and alleges

:

That since the fiHng of said motion, the plaintiff is

reliably informed and believes, and therefore alleges,

the defendant has continued the driving of the main

working tunnel in the Rising Sun lode claim and has

cut in said tunnel a large ore shoot of high grade

valuable gold ore, and is now and has been since the

cutting of said shoot extracting large amounts of

said ore and appropriating the whole of the value

thereof to its own use and benefit, which is a per-

manent and continuing injury to the plaintiff, and is

exhausting the subject matter of the suit and render-
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ing it impossible upon a final decision hereof in his

favor to obtain from the defendants a just and equi-

table accounting insomuch as it will be impossible to

ascertain the value of the gold extracted from the

said ores after the same are mined and milled and
appropriated by the defendants.

WHEREFORE the plaintiff prays as in the said

original motion.

JNO. R. WINN and

J. H. COBB,
Attorneys for Plaintiff.

United States of America,

Territory of Alaska,—ss.

John Tuppela, being first duly sworn on oath, de-

poses and says: I am the plaintiff above named. I

have read the above and foregoing supplemental

motion and the same is true as I verily believe.

JOHN TUPPELA.

Subscribed and sworn to before me this 31st day

of January, 1920.

[Notary Seal] J. H. COBB,

Notary Public in and for Alaska.

My Commission expires June 8, 1923.

Mled in the District Court, District of Alaska,

First Division. Jan. 31, 1920. J. W. Bell, Clerk.

By John T. Reed, Deputy. [554]
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In the District Court for the District of Alaska,

Division Number One, at Juneau.

Wednesday, February 18, 1920.

Court convenes pursuant to adjournment at ten

o'clock A. M.—Present, the Honorable R. W.
JENNINGS, Judge, and other Court Officers as

of yesterday.

Whereupon the following proceedings are had to

wit:

No. 1841-A.

JOHN TUPPELA,
Plaintiff,

vs.

CHICHAGOFE MINING COMPANY, a Corpora-

tion,

Defendant.

Memo, of Courtis Refusal to Give Plaintiff's

Requested Findings and Conclusions and

Allowing an Exception.

Now at this time in the above-entitled cause, John

H. Cobb, Esquire, of counsel for the plaintiff, dic-

tates into the record, the following:

"In the case which was decided yesterday,

Tuppela vs. Chichagoff Mining Company, I wish

the record to show the Court 's refusal of each of

the requested findings of fact and conclusions of

law offered by the plaintiff, and an exception to

it, so that the record will be clear.

The record of course will show that these were

requested before the arguments were closed."

[555]
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In the District Court for Alaska, Division Number
One, at Juneau.

No. 1841-A.

JOHN TUPPELA,

Plaintiff,

vs.

CHICHAGOFF MINING CO., a Corporation,

Defendant.

Assignment of Errors.

Now comes the plaintiff Jolin Tuppela and assigns

the following errors committed by the Court on the

trial and in the rendition of the decree in the above-

entitled and numbered cause:

I.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

**In the fall or winter of 1905 the plaintiff,

John Tuppela, and W. R. Hanlon had a meeting

with one H. A. Bauer on board the 'Cottage

City,' lying in the Port of Sitka, Alaska, at

which it was agreed that Bauer should furnish

the provisions and supplies and that the plain-

tiff and Hanlon in the spring should with the

supplies so furnished proceed to Chichagoff on

Chichagoff Island, Alaska, and prospect for and

locate mining claims for the common benefit of

aU three. Bauer then left for Seattle where he

then resided. In March, 1906, Hanlon, acting as

agent of H. A. Bauer, procured one Charles

Peterson to join the expedition, and Hanlon,



Chichagoff Mining Company. 651

Tuppela and Peterson with the provisions fur-

nished by Bauer went on a prospecting trip to

Chichagoff on Chichagoff Island, Alaska. It

was distinctly understand and agreed between

Hanlon acting for himself and as the agent of

Bauer, and Tuppela and Peterson, that all

claims discovered and located should be shared

equally between the four. During March and

April, 1906, five claims were discovered [556]

and located under this arrangement, one of them

being the ' Over-the-HilP claim. Later in the

year of 1906 Bauer returned to Sitka and rati-

fied and confirmed the new arrangement made
and recognized the interest of all four in the

claims so located as being one-quarter each."

n.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"The ' Over-the-Hiir lode mining claim was

located on the 26th day of March, 1906. The

location notice is signed H. A. Bauer, by W. R.

Hanlon, Agent, and is witnessed by plaintiff,

John Tuppela, and Charles Peterson. The

actual work of prospecting for gold, discovery,

marking the boundaries and posting the notice,

was done by the plaintiff, Charles Peterson and

W. R. Hanlon, who had been furnished with pro-

visions for their prospecting venture by H. A.

Bauer under an agreement and understanding

that all claims located should be held and owned

in the proportion of one quarter each."
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m.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

''On January 10th, 1907, H. A. Bauer pur-

chased the undivided one-quarter interest of

Charles Peterson in the said 'Over-the-Hill'

claim, and thereupon became the owner of an
undivided half. The plaintiff, John Tuppela,

and W. R. Hanlon owning the remaining half be-

tween them in the proportion of one-quarter

each."

IV.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

''For the years 1900, 1910, and 1911, H. A.

Bauer failed to perform his part of the assess-

ment work on the said ' Over-the-HilP [557]

claim, and the annual labor required by law to

hold said claim during said three years was per-

formed by John Tuppela and W. R. Hanlon, and

thereafter, beginning January 20th, 1912, the

plaintiff and W. R. Hanlon published a notice in

a newspaper nearest said claims once a week for

at least 90 days notifying said H. A. Bauer that

unless within 90 days from the completion of the

period of publication he paid his part of the

Three Hundred ($300.00) Dollars expended on

said claims by John Tuppela and W. R. Hanlon,

his interest therein would be forfeited to his co-

owners. Said H. A. Bauer, although he had per-

sonal knowledge of said notice, failed to pay his

part of said assessment work for the said years,
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acquiesced in the forfeiture of claim by the

plaintiff and Hanlon, and thereafter abandoned

all claim to the said ' Over-the-Hill' lode claim."

V.

The Court erred in refusing to make the following-

finding of fact prayed for by plaintiff:

"The 'Rising Sun' lode claim was located by

the plaintiff, John Tuppela, on July 22d, 1910,

and the plaintiff' performed the assessment work

required by law to hold said claim for each of the

years 1911 and 1912."

VI.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"The * Pacific' lode claim was located by W. R.

Hanlon on October 24th, 1907."

VII.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"Thereafter and some time prior to the year

1911, John Tuppela acquired from W. R. Hanlon

an undivided one-half interest in the said

'Pacific' lode." [558]

VIII.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"The 'Poi-phyry' lode claim was located by

the plaintiff, John Tuppelo, on December 18th,

1912."

IX.

The Court erred in refusing to make the following

filiding of fact prayed for by plaintiff:
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*

'
The plaintiff performed the assessment work

on said claim in the year 1913."

X.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

*'The 'Golden West' lode claim was located by
W. R. Hanlon July 22d, 1910."

XI.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

** Thereafter and some time prior to the year

1911 the plaintiff, John Tuppelo, acquired from
W. R. Hanlon an undivided one-half interest in

and to the said 'Golden West' lode."

xn.
The Court erred in refusing to make the following

fiinding of fact prayed for by plaintiff:

"On February 12th, 1913, W. R. Hanlon con-

veyed to the defendant, the Chichagoff Mining

Company, an undivided one-half interest in and

to the 'Rising Sun,' 'The Over the Hill,'

Pacific' and the 'Golden West' lode claims,

notifying the defendant at the same time that

John Tuppelo owned the other half interest in

said claims." [559]

xm.
The Court erred in refusing to make the following

fiiiding of fact prayed for by plaintiff:

"Some time in March, 1913, the plaintiff

learned of said deed and thereupon informed the

defendant's managing agent that Hanlon had no

interest in and to the 'Rising Sun' claim and no
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right to convey. It was, however, then and

there agreed between the plaintiff and the de-

fendant that they should thereafter hold and

work said claims as equal co-owners."

xrv.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"During the year 1913, after the defendant re-

ceived the deed from W. R. Hanlon, and up to

the month of June, 1914, the plaintiff and the

defendant were in the joint possession of the

'Over-the-Hill,' 'Pacific,' 'Rising Sun,' and

'Golden West' lode claims, and together per-

formed the assessment work thereon and each

recognized the other as co-owner and each claim-

ing an undivided half interest in the said four

claims."

XV.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"On the 4th day of June, 1914, the plaintiff,

John Tuppelo, was by the United States Com-

missioner's Court at Sitka, Alaska, adjudged in-

sane, and was on June 11th, 1914, delivered to

the Momingside Asylum in the State of Oregon,

where he remained under treatment imtil De-

cember 19th, 1917, when he was discharged as

cured."

XVI.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:
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"On June 13th, 1914, a petition was filed in

the United States Commissioner's Court at

Sitka, which reads as follows: [560]

"7n the United States Commissioner's Ex-officio

Probate Court for the Territory of Alaska, Divi-

sion No. 1, Precinct of Sitka.

In the Matter of the Appointment of a Guardian for

JOHN TUPPELA, an Insane Person.

A. G. Shoup respectfully shows that he is a friend

of John Tuppela; that said John Tuppela has been

legally adjudged insane and committed to the

asylum or sanitarium provided for the care and keep-

ing of the insane for the Territory of Alaska ; that he

has an estate in the Precinct of Sitka, consisting in

part of a small house at Sitka, and some mining

claims on Chichagoff Island, Precinct of Sitka, and

that it is necessary that a guardian be appointed to

coUect and preserve his said estate; wherefore peti-

tioner prays that some suitable person be appointed

such guardian.

(Signed) A. G. SHOUP,
Petitioner and Guardian ad Litem.

Dated June 13, 1914."

(Said petition was not verified.)

XVII.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"On the same day the following order was made in

the matter of the appointment of a guardian for

John Tuppela, an insane person:
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*In the Matter of the Appointment of a Guardian for

JOHN TUPPELA, an Insane Person.

Notice of Hearing.

The petition of A. G. Shoup, guardian ad litem for

said John Tuppela, an insane person, having been

heretofore filed in this Court, notice is hereby given

that hearing will be had in the said matter in the

office of the Commissioner at Sitka, Alaska, at the

hour of ten o'clock in the forenoon of the 24th day of

June, 1914.

Dated at Sitka, Alaska, this 13th day of June,

1914.

(Signed) R. W. DE ARMOND,
Commissioner and Ex-offlcio Probate Judge.

Prior to the amendment of the record in the said

Probate Court hereinafter mentioned, there was no

proof of any order to serve a notice of the hearing

upon the supposed insane person and no proof on the

record that any notice had been given.
'

'

xvm.
The Court erred in refusing to make the following

fiinding of fact prayed for by plaintiff:

''The record in said probate proceedings

shows that on the 24th day of June, 1914, an

order was made and entered reciting among

other things that John Tuppela was a resident

of Sitka Precinct and recited [561] that

W. P. Mills was appointed guardian of the es-

tate of John Tuppela."

XIX.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:
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''On June 25th, 1914, W. P. MiUs with L. M.
Mills and F. P. Oaks, as sureties, executed a

bond in the sum of $500.00 to the United States,

the only condition of which was to fairly execute

the duties of the trust according to law."

XX.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"On June 25th, 1914, the following proceedings

were had in said matter:

"/?^ the Commissioner's Ex-officio Probate Court,

for the Territory of Alaska, Division No. 1, Pre-

cinct of Sitka.

Before R. W. DE ARMOND, Commissioner and

Ex-officio Probate Judge.

In the Matter of the Ouardianship of JOHN TUP-
PELA, an Insane Person.

LETTERS OP OUARDIANSHIP.
W. P. Mills is hereby appointed guardian of the

estate of John Tuppela, an insane person.

Witness my hand and official seal at Sitka, Alaska,

this 25th day of June, 1914.

[Probate Seal]

(Signed) R. W. DE ARMOND,
Commissioner and Ex-officio Probate Judge."

XXI.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiif

:

''On the 15th day of May, 1915, the said W. P.

Mills filed a petition for the sale of real estate,

setting forth that the estate consisted of 'one
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small house situated in Sitka, Alaska, one un-

divided half-interest in each of the following

mining lode claims situated at Chichagoff,

Alaska, to wit: "Over the ffill," ''Pacific,"

** Golden West" and ''Rising Sun." '

The petition further set forth that the estate

had no income except the rents of said house at

Sitka which was Five ($5.00) [562] Dollars

per month. That Two Hundred Ten ($210.00)

Dollars per year was required for performing

the annual assessment work upon the said min-

ing claims and recording the same. That the

claims had absolutely no productive value and

so far as the petitioner was able to ascertain or

believe, no potential value.
'

'

XXII.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

'

' The said W. P. Mills had, a short time prior

thereto, sold to the Chichagoff Mining Company
the 'Golden Gate' and 'Golden Horn' mining

claims, lying on the same lode as the 'Over the

HilP and the 'Rising Sun' and adjoining thereto

for the sum of One Hundred Five Thousand

($105,000.00) Dollars."

XXIII.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"The petition for the sale set forth above in

finding number XXI was made by W. P. Mills

at the suggestion of the Chichagoff Mining Com-
pany who had then and there stated to him that
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they would bid at the sale the sum of $1,000.00,

and by reason of said request and promise he

was induced to file said petition."

XXIV.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

*'0n the 19th day of May, 1915, the Probate

Court at Sitka issued an order to show cause and

directing a publication for four successive weeks

in the 'Daily Alaska Dispatch' ordering the next

of kin of the said ward and all persons interested

in the estate to appear before the Court on Mon-

day, the 28th day of June, 1915, to show cause

why an order should not be granted for the sale

of the real estate mentioned."

XXV.
The Court erred in refusing to make the following

finding [563] of fact prayed for by plaintiff

:

"The order mentioned was duly published as

directed."

XXVI.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"On the 14th day of June, 1915, and prior to

the time when said sale was to take place, the

Chichagoff Mining Company caused to be placed

on the proper records at Sitka, Alaska, a pre-

tended proof of forfeiture of the interest of the

plaintiff in and to said claims for failure to do

the assessment work for the year 1914, which

operated as a cloud upon the title of the plain-

tiff to said property and tended to deter other
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persons than the Chichagoff Mining Company

from bidding upon said property."

XXVII.

The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

''On the 28th day of June, 1915, the said Pro-

bate Court at Sitka made an order directing the

said W. P. Mills to sell the following property

:

'One small house situated at Sitka, Alaska; an

undivided half interest in each of the following

lode mining claims situated at Chichagoff,

Alaska, namely: "Over the Hill," "Pacific,"

"Golden West," "Rising Sun," and also the

"Porphyry" lode mining claim at Chichagoff,

Alaska."*

XXVIII.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"On June 28th, 1915, W. P. Mills, with L. M.

Mills, as surety, executed a bond payable to the

United States in the sum of One Thousand

($1,000.00) Dollars, the only condition of which

was to faithfully execute the duties of the trust

according to law and sell the said real estate in

the manner prescribed by law."

XXIX.
The Court erred in refusing to make the following

finding [564] of fact prayed for by plaintiff:

"On the 19th day of October, 1915, the said

W. P. Mills made a return of said order of sale

reciting the due notice of the sale, and that on

said day he sold the one-half interest each in the



662 John Tuppela vs.

'Over the Hill,' 'Pacific/ 'Golden West,' and

'Rising Sun' lode claims and the 'Porphyry' lode

claim to the Chichagoff Mining Company for

One Thousand ($1,000.00) Dollars, which was a

grossly inadequate price."

XXX.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"On the 19th day of October, 1915, an order

was made in said proceedings confirming said

sale and thereafter the said W. P. Mills as guar-

dian executed a deed to the Chichagoff Mining

Company for said property."

XXXI.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff:

"On December 7th, 1915, the Chichagoff Min-

ing Company obtained from H. A. Bauer a quit-

claim deed to all his right, title and interest in

and to the 'Over the Hill,' 'Pacific,' 'Rising

Sun,' 'Golden West,' lode claims and paid for

said quitclaim the sum of Five Hundred

($500.00) Dollars."

XXXII.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff

:

"Upon petition of A. G. Shoup purporting to

act in his own behalf procured the Probate

Court at Sitka, Alaska, to enter nunc pro tunc

as of June 13th, 1914, an order directing that

he serve John Tuppela with a notice of the hear-

ing on the petition for the appointment of a
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guardian of his estate by posting such notice at

three places in the town of Sitka, Alaska, one

of which was at the post office door, for a period

of ten days prior to said hearing. Also an affi-

davit of A. G. Shoup reciting in substance that

he was [565] unable to find John Tuppela in

the Sitka Precinct for the reason that he had

been removed to the Morningside Asylum in

Portland, Oregon, and that he served the notice

set out in the XVIII finding of fact above, by

posting copies thereof at three public places in

Sitka, Alaska, one of which was at the post

office.
'

'

XXXIII.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff

:

"The defendant company in the course of the

development of its claims, and working through

a tunnel, the portal of which is on the 'Young

No. 2' claim beginning about one hundred feet

above sea level and thence following the vein in

a northwesterly direction through the Young
No. 2, Young No. 3, Golden Horn, and Golden

Gate, all owned by the defendant company, had

by April, 1917, at a depth of approximately tw^o

thousand feet beneath the surface and some five

thousand feet from the portal of the tunnel

penetrated the 'Over the Hill' lode and cut there-

in a large body of high gi-ade ore from which it

has extracted up to the date of the trial the sum
of $966,045.00 and appropriated the entire pro-

ceeds thereof to its own use."
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XXXIV.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff

:

"There was no proof that the plaintiff had

any knowledge of the said development work

and the extraction of said ore prior to about the

time of the beginning of this suit.
'

'

XXXV.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff

:

**In the year 1918, the defendant, the Chicha-

goff Mining Company, procured a patent to the

'Over the Hill' claim in its own name, but the

other claims in controversy are not patented."

[566]

XXXVI.
The Court erred in refusing to make the following

finding of fact prayed for by plaintiff

:

''The defendant has not plead nor claimed any

allowance for expenses incurred in extracting

the ore from the 'Over the Hill' claim, or any

other expenses. On the contrary in its original

and amended answers, the last of which were

verified and filed after the hearing on the motion

for an injunction pendente lite, it denied under

oath that it had taken any ore from said claims,

though its general manager who verified the an-

swers as well as its attorney must have known
that this was false, and such false answers could

only have been made to embarrass the plaintiff

in pursuing his remedies, and to mislead the

Court."
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XXXVII.
The Court erred in refusing to make the following

conclusion of law prayed for by plaintiff:

''That the plaintiff was on June 4th, 1914, the

sole owner of the 'Porphyry' Lode claim."

XXXVIII.
The Court erred in refusing to make the following

conclusion of law prayed for by plaintiff:

"That on said date he was the owner of an un-

divided one half interest in and to the ' Over-the-

hill,' 'The Rising Sun,' 'The Pacific' and the

'Golden West' lode claims and the defendant

was the owner of the other imdivided one-half

interest therein, and that between February

12th, 1913, and June 4th, 1914, the plaintiff and

the defendant were equal co-owners in the said

last four mentioned claims and in joint posses-

sion thereof, each recognizing the title of the

other and claiming under the same titles."

XXXIX.
The Court erred in refusing to make the following

conclusion of law prayed for by plaintiff:

"That the proceedings had in the Probate

Court purporting [567] to appoint W. P.

Mills as guardian and the attempted sale of the

property thereunder were absolutely void and of

no force or effect, because in contravention of the

statute, and a taking of property vdthout due

process of law, within the meaning of the pro-

hibition of the 14th amendment of the Constitu-

tion of the United States.

Martin vs. White, 146 Fed., page 46."
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xxxx.
The Court erred in refusing to make the following

conclusion of law prayed for by plaintiff:

"The Court also finds that if the proceedings

had in the Probate Court were not absolutely

void, yet by reason of the actions of the Chicha-

goff Mining Company in preventing a fair sale

of the property, and by reason of the gross ir-

regularities in the entire guardianship proceed-

ings, the sale is voidable and should be set

aside.
'

'

XXXXI.
The Court erred in refusing to make the following

conclusion of law prayed for by plaintiff:

''By the deed from a H. A. Bauer to the Chic-

hagoff Mining Company dated December 9th,

1915, the defendant acquired nothing except the

perfecting of the record title which remained

with H. A. Bauer under the notice of location,

but whatever interest said deed may have con-

veyed it was obtained by the defendant for the

use and benefit of the company and its co-owner,

the plaintiff."

Franklin Mining Co. vs. O 'Brian, 43 Pac.

1016, 55 A. S. R. 118.

Boyd vs. Boyd, 68 A. S. R. 169.

Corbin vs. Page, 134 A. S. R. 575.

XXXXII.
The Court erred in refusing to make the following

conclusion of law prayed for by plaintiff:

"Likewise when the defendant obtained the

patent to the ' Over-the-Hill' lode claim in its
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own name, such patent inured to the benefit of

the plaintiff to the extent of one-half thereof."

Turner vs. Sawyer, 150 U. S. 578. [568]

XXXXIII.
The Court erred in refusing to make the following

conclusion of law prayed for by plaintiff:

''Whether the publication of the notice of for-

feiture made by W. R. Hanlon and the plaintiff

to H. A. Bauer in 1912 was sufficient in itself to

pass Bauer's interest in the ' Over-the-hill' claim

to his co-owners under the mining law, or not,

yet Bauer's acquiescence during the years 1912,

1913, 1914 and at least until December 9th, 1915,

with full knowledge of Hanlon and Tuppela's

claim, estops him and those in privity with him

from now contesting such forfeiture."

XXXXIIII.
The Court erred in refusing to make the following

conclusion of law prayed for by plaintiff:

** Likewise, when the defendant in 1913, en-

tered into joint possession of the ' Over-the-hill,

'

'Pacific,' 'Rising Sun' and 'Golden West'

claims, with the plaintiff and as successor in in-

terest to W. R. Hanlon and accepted the benefit

of the plaintiff's performance of labor on said

claims for said year it was estoped from deny-

ing that plaintiff was its co-owner."

xxxxv.
The Court erred in refusing to make the following

conclusion of law prayed for by plaintiff:

"The defendant not having plead the expense

incurred in mining, milling and reducing the ore
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extracted from the ' Over-the-hill' claim nor at-

tempted to prove the same, it follows that the

plaintiff is entitled to recover one-half of the

amount he has shown was extracted from said

claim, after subtracting from the gross sum so

extracted the purchase price to the Government

to the 'Over-the-hill,' viz., $100.00, and Five

Hundred ($500.00) Dollars paid to H. A. Bauer

for the deed from him dated Decemher 9th,

1915."

XXXXVI.
The Court erred in refusing to make the following

conclusion [569] of law prayed for by plaintiff

:

"The plaintiff is entitled to a decree decreeing

and adjudging him to be the sole owner and en-

titled to the possession of the 'Porphyry' lode

claim and to be half owner of the 'Over-the hill,*

'Rising Sun,' 'Pacific' and 'Golden West' lode

claims ; also decreeing that the probate proceed-

ings, the sale thereunder and the deed made by

W. P. Mills are void ; that they be set aside for

naught, held as a cloud upon plaintiff's title;

also that the defendant be decreed to convey to

the plaintiff an undivided one-half interest in

and to the 'Over-the-hill' lode claim; also decree-

ing and adjudging that the plaintiff have and

recover of and from the defendant the sum of

$482,722.50 and all costs herein incurred. Let a

decree be drawn accordingly."

XXXXVII.
The Court erred in that part of its finding of fact

numbered I, finding in effect that none of the claims
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in controversy, except the "Ovei-the-hill" are shown

to have any value.

XXXXVIII.
The Court erred in that part of the finding of fact

numbered II, where it is found that plaintiff was

adjudged insane of June 11th, 1914, the date of said

adjudication being June 4th, 1914.

XXXXIX.
The Court further erred in that part of said find-

ing II wherein it is found that on June 24th, 1914,

and until the value of the " Over-the-hill' ' had been

demonstrated by defendant at great cost and labor

said claims were of a purely speculative and uncer-

tain value, if of any value at all.

L.

The Court further erred in said finding II, in hold-

ing that defendant made a &o?m iide offer of One

Thousand Dollars for plaintiff's supposed interest in

said claims.

LI.

The Court further erred in said further finding II

in holding that [570] at the sale by W. P. Mills,

the defendant purchased all the right, title, and inter-

est of the plaintiff in and to said claims.

LII.

The Court further erred in said finding II, in hold-

ing in effect that the sale from W. P. Mills, as guard-

ian, to defendant, was in entire good faith and free

from fraud, and for all the property sold was reason-

ably worth.
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LIII.

The Court erred in making finding of fact No. IV,

reading as follows

:

"That in the winter of 1905-1906 one W. R.

Hanlon was employed by the said H. A. Bauer

to prospect for, discover and locate lode mining

claims for, and in the name of, said Bauer—said

Bauer undertaking to pay the wages of said Han-

lon and his necessary assistants to be selected by

Hanlon, and all other costs and expenses of said

undertaking.

That in pursuance of such employment, the

mining claim called the 'Over-the-hill' was duly

discovered and located by the said Hanlon for,

and in the name, of said Bauer, and the location

notice of said claim was duly and regularly rec-

orded.

The ground embraced in said Over-the-hill

claim is substantially the same mining ground

as that embraced in the Sea Foam which had

been previously discovered, staked, located and

recorded by the said Hanlon for and in the name

of one Bernard Hirst who had abandoned the

same.

That there was no agreement of any kind by

which plaintiff or any one, except Bauer, was to

have any interest in, or aliquot part of, said

Over-the-hill claim, and that as a matter of fact

plaintiff never did have any interest whatsoever

in or to said claim, but that he, nevertheless,

claimed to have an interest therein.
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That said mining claim was of a purely spe-

culative value and said Bauer, being a mining

promoter and desiring to promote a coiporation

[571] for the purpose of placing upon the

market said claim and other claims of which he

w^as the owner, took from plaintiff the power of

attorney marked Exhibit 'G' in this case—not

intending, however, thereby to acknowledge, and

not thereby acknowledging, that said plaintiff

did in fact have any interest in said claim to con-

vey or deal with."

LIV.

The Court erred in that part of finding No. VI,

wherein it is found that the deed obtained by the de-

fendant from H. A. Bauer on December 9th, 1915,

was in aid of the purchase by the defendant at guard-

ian sale, and not for the protection of the tenancy in

common.

LV.

The Court erred in that part of finding No. VII,

wherein it is found that on January 3d, 1919, defend-

ant w^as the sole owner of the Over-the-hill claim,

and obtained the patent as such.

LVI.

The Court erred in making finding No. VIII read-

ing as follows

:

''That on December 19, 1917, the plaintiff

herein, having regained his reason and been fully

cured of his insanity, was discharged from said

asylum, and that at the date of his discharge and

prior thereto the said plaintiff fully knew and

understood that the said W. P. Mills, as guard-
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ian, or supposed guardian, of his estate had sold,

conveyed and transferred all the interest claimed

by him in the mining claims involved herein to

the defendant herein, and he fully knew that the

said defendant was at that time expending large

sums of money in the development of said claims

and in the search for ore bodies therein, and that,

notwithstanding such knowledge on the part of

said plaintiff, he mailed and neglected to assert

any right or title in or to said claims, but pur-

posely waited for a period of 17 months before

the bringing of this action and before [572] as-

serting any right or title in or to the said claims,

or any of them. That he purposely, and with-

out protest or the assertion of any claim, allowed

the defendant to expend large sums of money in

the development and the mining of said claim

and in demonstrating its value upon the belief

that it was the sole owner of said claim, and that

plaintiff has never contributed or offered to con-

tribute any sum whatsoever to the cost of the

development of said claims, nor to the cost of

procuring the patent for the Over-the-hill, and

that by such unreasonable delay and failure to

contribute or offer to contribute he has been guilty

of such gross laches as render it inequitable and

unjust to allow or permit him to assert his claim,

if any he has, in a court of equity."

LVII.

The Court erred in making the conclusion of law
reading as follows

:
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;
"That plaintiff has no right, title or interest

in or to any of the claims named in said com-

plaint save and except an undivided one-half in-

terest in the claim known as the Rising Sun,

which said half interest was not involved in this

case, and is not entitled to any equitable relief,

and that the complaint be dismissed with costs.**

LVIII.

The Court erred in not making finding of fact and

conclusions of law in favor of plaintiff and against

the defendant, and in not entering a decree for the

plaintiff for the relief prayed for.

And for said errors plaintiff prays that the decree

of the District Court be reversed, and as the entire

evidence and proof is before this Court, that the cause

be remanded with instructions to the lower Court to

adjudging the plaintiff to be the sole owner of the

'Porphyry' lode, and the owner of an undivided half

interest in and to the 'Pacific,' 'Rising Sun,' 'Golden

West, and 'Over-the-hill' claims. [573]

That the pretended appointment of W. P. Mills,

as guardian of the estate of plaintiff, and all proceed-

ings thereunder, including the deed to the defendant,

be decreed void, and set aside as a cloud upon plain-

tiff's title.

That the defendant be decreed to hold the patent

to the Over-the-hill claim in trust for plaintiff to the

extent of one-half thereof, and be decreed to convey

such half.

That plaintiff have judgment against the defend-

ant for $482,522.50 for his part of the ores extracted

from the Over-the-hill claim up to November 12,
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1919, and that a further accounting be had of the

ores extracted and appropriated by the defendant

since said date, and plaintiff be decreed to recover

one-half of the value thereof less expenses of mining

and milliug.

That plaintiff recover of the defendant the costs

and disbursements incurred in both courts.

And for such other decrees and orders as this Court

may deem just and proper.

JNO. R. WINN and

J. H. COBB,
Attorneys for Plaintiff.

Filed in the District Court, District of Alaska,

First Division. Mar. 19, 1920. J. W. Bell, By
, Deputy. [574]

In the District Court for Alaska, Division Number
One, at Juneau.

No. 1841—A.

JOHN TUPPELA,
Plaintiff,

vs.

CHICHAOOFF MININO CO., a Corporation,

Defendant.

Petition for the Allowance of Appeal.

John Tuppela, conceiving himself to be aggrieved

by the decree made and entered in the above cause,

dismissing his complaint, desires to appeal from said

decree to the Honorable United States Circuit Court
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of Appeals for the Ninth Circuit ; and having filed his

assignments of error herein, he prays that such ap-

peal be allowed and that a transcript of the record

and all papers pertaining thereto, duly authenticated,

may be sent to the said Circuit Court of Appeals for

review.

JNO. E. WIISTN, and

J. H. COBB,
Attorneys for John Tuppela.

Piled in the District Court, District of Alaska,

First Division. Mar. 19, 1920. J. W. Bell, Clerk.

By
, Deputy. [575]

In the District Court for Alaska, Division Number
One, at Juneau.

No. 1841—A.

JOHN TUPPELA,
Plaintiff,

vs.

CHICHAGOFF MINING CO., a Corporation,

Defendant.

Order Allowing Appeal.

Upon reading and filing the petition of the plain-

tiff, John Tuppela, praying for the allowance of an

appeal to the United States Circuit Court of Appeals

for the Ninth Circuit from the decree in the above-

entitled cause, dismissing the plaintiffs complaint,

—

It is ORDERED that said appeal be and the same

is hereby allowed, and that a transcript of the record
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in said cause, duly authenticated may be sent to said

appellate court.

Dated tliis the 19th day of March, 1920.

ROBERT A. JENNINGS,
Judge.

Filed in the District Court, District of Alaska,

First Division. Mar. 19, 1920. J. W. Bell, Clerk.

By , Deputy. [576]

In the District Cornet for Alaska, Division Numhef

One, at Juneau.

No. 1841—A.

JOHN TUPPELA,
Plaintiff,

vs.

CHICHAGOFF MINING CO., a Corporation,

Defendant.

Bond on Appeal.

Know All Men by These Presents, that we, John

Tuppela, as principal, and Emery Valentine and

R. P. Nelson, as sureties, hereby acknowledge our-

selves to be indebted and bound to pay to the Chicha-

goff Mining Co., a corporation, the sum of Two
Hundred Fifty Dollars, lawful money of the United

States, to the payment of which siun, well and truly

to be made, we hereby bind ourselves, our and each

of our heirs, executors and administrators jointly

and severally firmly by these presents.

The condition of this obligation is such, however,
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that whereas the above-bound John Tuppela has

taken an appeal in the above-entitled and numbered

cause to the United States Circuit Court of Appeals

for the Ninth Circuit to reverse the decree rendered

in said cause on the 26th day of February, 1920.

Now, if the said John Tuppela shall prosecute his

said appeal to effect and pay all such costs and dam-

ages as may be awarded against him on said appeal,

if he fails to make his plea good, then this obligation

shall be null and void; othervidse to remain in full

force and effect.

Witness our hands this the 19 day of March, 1920.

JOHN TUPPELA,
By J. H. COBB,
His Atty. of Record.

EMERY VALENTINE,
R. P. NELSON.

Taken and acknowledged before me this the 19th

day of March, 1920.

[Notarial Seal] J. H. COBB,
Notary Public in and for Alaska.

My commission expires June 8th, 1923. [577]

Approved as to form and sufficiency of sureties this

the 19th day of March, 1920.

ROBERT W. JENNINOS,
Judge.

Filed in the District Court, District of Alaska,

First Division. Mar. 19, 1920. J. W. BeU, Clerk.

By , Deputy. [578]
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In the District Court for Alaska, Division Number
One, at Juneau.

No. 1841—A.

JOHN TUPPELA,
Plaintiff,

vs.

CHICHAGOFF MINING CO., a Corporation,

Defendant.

Citation on Appeal.

The President of the United States to the Chichagoff

Mining Company, a Corporation, and to H. L.

Faulkner, Its Attorney, GREETING:
You are hereby cited and admonished to be and ap-

pear in the United States Circuit Court of Appeals

for the Ninth Circuit, to be holden in the City of San

Francisco, State of California, within thirty days

from the date hereof, pursuant to an appeal filed in

the clerk's office for the District Court for Alaska,

Division Number One, in a cause wherein John Tup-

pela is appellant and you are appellee, then and there

to show cause, if any there be, why the decree men-

tioned in said appeal should not be corrected and

speedy justice done to the parties in that behalf.

WITNESS, the Honorable EDWARD DOUG-
LASS WHITE, Chief Justice of the United States,

this the 19th day of March, 1920.

ROBERT W. JENNINGS,
Judge.
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Service of the above citation admitted this the 19th

day of March, 1920.

H. L. FAULKNER,
Attorney for Chichagoff Mining Co.

Filed in the District Court, District of Alaska,

First Division. Mar. 19, 1920. J. W. Bell, Clerk.

By , Deputy. [579]

In the District Court for Alaska, Division Number
One, at Juneau.

No. 1841—A.

JOHN TUPPELA,
Plaintiff,

vs.

CHICHAGOFF MINING CO., a Corporation,

Defendant.

Praecipe for Transcript.

To the Clerk of the District Court for Alaska, Divi-

sion Number One.

Sir : You will please make up a transcript of the

record on appeal in the above-entitled and numbered

cause, and include therein the following papers on

file in your office or on the records thereof, to wit

:

1st. Plaintiff's Amended Complaint, filed June

17, 1919.

2d. Defendant's Amended Answer.

3d. Plaintiff's Reply to Amended Answer.

4th. Court's Findings of Fact, Conclusions of

Law and Decree.
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5th. Opinion of the Court.

6th. Bill of Exceptions and Transcript of Evi-

dence.

7th. Motion for Injunction, filed January 22,

1920.

8th. Order Suspending Hearing on same, entered

January 22, 1920.

9th. Supplemental Motion for Injunction, filed

January 31, 1920.

10th. Minute Order of February 18th, 1920.

11th. Assignment of Errors.

12th. Petition for Appeal.

13th. Order Allowing Appeal.

14th. Bond on Appeal.

15th. Citation.

16th. This Praecipe.

Said transcript to be made up in accordance with

the [580] rules of the District Court for Alaska

and of the United States Circuit Court of Appeals

for the Ninth Circuit now in force.

J. H. COBB,
Attorney for John Tuppela.

Filed in the District Court, District of Alaska,

First Division. Mar. 19, 1920. J. W. Bell, Clerk.

By
, Deputy. [581]
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In the District Court for the District of Alaska, Di-

vision No. 1, at Juneau.

United States of America,

District of Alaska,

Divison No. 1,—ss.

Certificate of Clerk U. S. District Court to

Transcript of Record.

I, J. W. Bell, Clerk of the District Court for tlie

District of Alaska, Division No. 1, hereby certify

that the foregoing and hereto attached 483 pages of

typewritten matter, numbered from one to 481, both

inclusive, constitute a full, true and complete copy,

and the whole thereof, of the record as per praecipe

of the appellant, on file herein and made a part hereof,

in the cause wherein John Tuppela is appellant and

Chichagoff Mining Company, a corporation, is ap-

pellee. No. 1841-A, as the same appears of record

and on file in my office, and that the said record is by

virtue of petition and citation on appeal issued in this

cause, and the return thereof in accordance there-

with.

I do further certify that this transcript was pre-

pared by me in my office, and the cost of preparation,

examination and certificate, amounting to $262.75,

has been paid to me by counsel for appellant.

I do further certify that plaintiff's original ex-

hibit "A" and defendant's original exhibit (5) are

attached hereto.
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IN WITNESS WHEREOF I have hereunto set

my hand and the seal of the above-entitled court this

22d day of March, 1920.

[Seal] J. W. BELL,
Clerk.

By .

Deputy.

[Endorsed]: No. 3474. United States Circuit

Court of Appeals for the Ninth Circuit. John Tup-

pela, Appellant, vs. Chichagoff Mining Company, a

Corporation, Appellee. Transcript of Record.

Upon Appeal from the United States District Court

for the District of Alaska, Division No. 1.

Filed March 29, 1920.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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